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A SUMMARY OF QUASI-CONTRACTS. 


A quasi-contract right, or right of restoration, is a right to 
obtain the restoration of a benefit, or the equivalent thereof, 
conferred by the claimant, but unjustly retained by the de- 
fendant. (a.) 


(a.) In every statement of a particular doctrine or body of law, something like 
acorrect analysis is a necessary preliminary. Such an analysis, however, can 
be reached only by surveying the whole doctrine or department and comparing 
its relative features. The primary purpose of this article has been to suggest 
a form and a classification for the law of Quasi-Contract, and it is only so far 
as details are necessary to show the whole significance of the different princi- 
ples that the material has received an expanded form. 

This being the purpose of the article, it will be understood that it is intended 
to represent a coherent body of principles. It exhibits the law as we accept it; 
but where minor excrescences and contradictions occur, there has been no 
hesitation in correcting them. Attention has been called, however, in these 
instances. No attempt has been made to cite authorities. In general the law 
on the subject is well settled, though incoherent and almost formless. It has 
to acknowledge indebtedness for the majority of the illustrations to the ‘* Collec- 
tion of Cases on Quasi-Contract,’’ by Professor Keener, of the Columbia Law 
School, to whom, with Professor Ames, of the Harvard Law School, American 
law is indebted for the initial recognition of the unity and importance of this 
branch of the Jaw and for a systematic view of it. It need hardly be pointed 
out that the foregoing summary differs radically from the arrangement accepted 
by Professor Keener, and is here offered because it may be profitable to examine 
the subject from a new point of view. At the same time, it is intended as ten- 
tative only. There has not yet been enough discussion from the systematic 
aspect of the subject, and it is hoped merely that this summary will invite to a 

further examination of the various bearings of this branch of the law. 
VOL. XXV. 46 


5 
4 
| 


696 


25 AMERICAN LAW REVIEW. 


This right arises under the circumstances described in the 
following sections. These circumstances are of three classes, 
denoted by the terms: 

A. Mis-reliance. 
B. Compulsion. 
C. Circumvention. 


A. MIS-RELIANCE. 


General Principle. Where a benefit has been conferred upon 
the defendant by the plaintiff, relying in good faith upon a sup. 
posed legal relation towards the defendant, which subsequently 
becomes extinct or proves to have been of no validity, a right 
arises to the restoration of the benefit or its equivalent. 


It is not easy, in the first place, to determine the exact position of a Quasi- 
Contract right among rights in general. That it is a right in personam, in the 
sense that it exists as against particular individuals and only under given cir- 
cumstances, is clear. That it has relations with rights in rem, in the sense 
that its possessor may often claim the restoration of a particular res, is also 
true. This is not the place to discuss these larger aspects of the topic. It 
may be suggested, however, that quasi-contract is one method by which there 
may arise trust interests, a species ofrightsinrem. Trusts may be divided into 
@) express, b) constructive. The ways in which constructive trusts arise may 
be divided into three classes, according as the res in which it arises a) has been 
received from the cestui by the trustee, b) has been received from a third party, 
c) is already the property of the trustee. The first class (which may be called 
trusts of Tortious Appropriation, and trusts of restoration) arise from torts 
and from the circumstances which give a quasi-contract right. The second 
class (trusts of Restoration) arise from torts and from the circumstances 
which give a quasi-contract right. The second class (trusts of Commission) 
includes purchase by those in fiduciary positions, resulting trusts, etc. The 
third class (trusts of Dedication) include trusts arising from contracts of sale. 
These classes are referred to merely to indicate the wide bearings of the pres- 
ent subject. 

If a quasi-contract right is a right in personam, the difficulty seems to arise 
that, unless a demand be regarded as necessary to put the defendant in the 
wrong, the right is revindcable (to borrow a French term) immediately, — 
that is, is from its inception at once a principal and a remedial right; and 
that a demand is not necessary seems the proper conclusion. There is here no 
space to discuss this topic. It may be pointed out, however, that a quasi-con- 
tract relation is distinguished from a tort by the fact that a transaction in 
which both parties act is necessary in order that the former may arise. In 
other words, in a tort committed upon property the plaintiff is passive; ina 
quasi-contract, the plaintiff must have voluntarily (even though under duress) 
parted with the res. It is for this reason that it seems impossible to avoid 
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In the application of this principle, the cases are divided into 
two groups, according as the legal relation in question is, from 
the stand-point of the plaintiff :— 

I, a Right ; 

II, a Duty. 


I. Where the legal relation is, from the stand-point of the 
plaintiff, a Right. 

There may be two classes : — 

A. Rights in personam: 

B. Rights in rem. 


A. RIGHTS IN PERSONAM. 


Several sets of circumstances may arise : — 

1. A contract has been made but the defendant has been re- 
lieved from liability by the happening of a condition of the con- 
tract: 

2. A contract has been made, but the defendant’s liability has 
ceased by reason of a vis major or other exculpatory circum- 
stances 

8. A contract has been made, but the defendant is not liable 
by reason of a general incapacity to contract, whether with the 
plaintiff alone, or with any one: 

4. A coutract has been made, but the defendant is relieved 
from liability by reason of a rule of law protecting him ina 
particular class of contracts: 

5. A contract has been attempted, but the defendant is not 
liable by reason of a lack of authority on the part of a supposed 
agent: 

6. A contract has been made, but the defendant is not liable 
by reason of a rule of general policy, prohibiting a particular 
class of contracts: 


ranking Fraud along with Duress, Mistake and Failure of Consideration, as a 
class of circumstances creating a quasi-contract right. If Duress is to be 
there, no good reason appears why Fraud should not bealso. At the same time, 
no effort has been made to formulate in detail the principles of that topic; they 
are already well developed, and two corollaries alone have been noticed, for the 
purpose of indicating the re-appearance and inter-relations of principles already 
seen under the first two heads. 
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7. A-contract has been attempted, but the defendant is not 
liable because the elements of a contract are not present. 


1. Acontract has been made, but the defendant has been relieved 
from liability by the happening of a condition of the contract. 


a. Sundry conditions. 


(1) The plaintiff, in procuring insurance, represents, without knowl- 
edge of the falsity of his statement, that his ship has proper licenses, 
The policy is thereby avoided, but he may recover the premium paid.! 

(2) The defendant agrees to transfer a lease to the plaintiff, pro- 
vided the consent of the landlord be obtained. The plaintiff pays a 
sum of money down. After the plaintiff has removed to the house, the 
landlord refuses his consent to the transfer. The plaintiff is entitled to 
recover the sum paid in advance.? 


b. Performance by the plaintiff as a condition precedent. 


(3) The plaintiff agrees to carry forthe defendant a cargo of iron to 
a Russian port, but an ice block impedes navigation, and the cargo is 
landed some distance short of its destination, the consignee receiving 
and taking charge of it. The plaintiff may sue for the partial carriage 
of the cargo, so far as the defendant received a benefit from it. 3 (b.) 


(b.) The case of culpable default in the performance of the plaintiff’s promise 
is dealt with under CarollaryIV. The non-existence of the right in such a case 
is in the nature of an exception. 

The question whether a benefit has been actually received is usually the 
critical one in these cases. In the case of freighting contracts, the freight 
must obviously have came, in part or in toto, into the possession of the con- 
signee. Destruction of the res which is the subject of a contract of building 
or repairing must depend more or less on the technical issue whether the de- 
fendant has acquired the title to the res, whether it be a principal or an 
accessory one. In cases of the type of Cutter v. Powell, however, there can 
usually be no question as to the existence of a benefit. The amount of reduc- 
tion by reason of the injury to the defendant through the plaintiff’s non-per- 
formance is nevertheless a delicate question. But it should never stand in the 
way of the plaintiff's recovery, as a too scrupulous court allowed it to do in 
Cutter v. Powell. 

In insurance cases, such as N. ¥. Life Ins. Co. v. Statham (93 U. S. 24) — 
where the plaintiff defaults in the premium payments; the question should be, 
Did the probability of a default enter into the computation of the risk? If not, 


1 Feise v. Parkinson, 4 Taunt. 640. Co.,1Q. B. D. 613. The majority of 
2 Wright v. Newton,2C.M.&R.124. the court do not expressly go thus far, 
3 Metcalfe v. Britannia Iron Works _ but it seems to be implied. 
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(4) The plaintiff contracts to repair a house of the defendant’s, but 
before the repairs are finished the house is destroyed by fire. If the 
defendant has entered and enjoyed the benefit of the repairs made be- 
fore the fire, he must pay pro tanto. 

(5) The plaintiff's testator contracts to serve the defendant in the 
trade of glass-making for one year at a salary of $40 a month. At the 
end of seven months the testator dies. His representative may recover 
the net value of the deceased’s services to the defendant during the 
seven months.? 


2. A contract has been made, but the defendant’s liability has 
ceased by reason of a vis major or other exculpatory circum- 
stance. 


(1) The plaintiff ships merchandise in the defendant's vessel, pay- 
ing freight in advance. The ship is lost before reaching port, and only 
a portion of the cargo is saved. The plaintiff may recover the propor- 
tionate amount of his advances. 

(2) Plaintiff pays the defendant’s testator a premium, and the lat- 
ter agrees to take the plaintiff’s son as apprentice for six years. At the 
end of a year the defendant’s testator dies. The plaintiff may recover 
a due portion of the premium. * (c.) 


the defendant has received a benefit over and above expectations, and should 
restore it. 

It may be here said that the cases involving what is most commonly known 
as “failure of consideration ’’—e. g. the title of a thing sold proving to be 
void —seem properly to be explained as cases of warranty. The right to 
obtain the restoration of the consideration, on returning the thing received in 
exchange, is a result of the warranty contract. 

(c.) The ‘* indivisibility ’’ of a consideration, or the difficulty of apportioning 
it, that is, of estimating the actual value of the benefit conferred, seems no just 
reason for refusing all redress whatever. In Wincup v. Hughes (Illustration 
2), Smith, etc., said: ** To ascertain the amount which equity in such a case re- 
quires to be returned, it would be necessary to go into a great variety of con- 
siderations, the relative weight of which it would be almost impossible 
correctly to estimate.’? Such a shrinking from a difficulty merely of calcula- 
tion does not seem commendable. Much more praiseworthy are the words of 
an eminent French jurist, who, criticizing the Italian Civil Code for refusing a 
mechanics’ lien to architects and contractors, says: ‘“‘ This is doubtless be- 
cause the determination of the value added to the building by their services is 


1 Lord v. Wheeler, 1 Gray, 282. 4 Contra, Whincup v. Hughes, L. 
2 Wolfe v. Howes, 20 N. Y. 197. R. 6 C. P. 78. 
3 Griggs v. Austin, 3 Pick. 20. 
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3. A contract has been made, but the defendant, by reason of 
a legal incapacity,is not bound. 


(1) The defendant, a minor, enters the plaintiff’s firm as a partner 


and receives dividends during the first year. At the end of the second 


year a deficit occurs, and the defendant, when called upon for his share, 
plead his minority. He must, however, restore the dividends already 
received, less any contributions in the way of services or money. 


The same principle should apply in the case of insanity. 


(2) The plaintiff surrenders to the defendant, a municipal corpora- 
tion, certain 7 per cent. bonds, and is given in exchange city bonds of a 
new series which it is out of the power of the defendant to issue. The 
plaintiff is nevertheless entitled to receive from the defendant the value 
of the benefit conferred on it by the surrender of the old bonds. ! (d.) 

(5) Town bonds are issued by the defendant corporation and the 
plaintiff is the holler of one. But it appears that the town comprising 
Sec. 23 of the district was incorporated improperly as of Sec. 24. 
Though there has in reality been no lawful incorporation, the sum paid 
by the plaintiff must be restored.? 

(4) A corporation which has never organized under its charter be- 
gins business and buys land from the plaintiff. ‘The value of the land 


must be restored, although the corporation cannot make a valid con- 
tract.? 


4. A contract has been made, but the defendant is relieved 
From liability by reason of a rule of law protecting him in a par- 
ticular class of contracts. 


(1) The plaintiff conveys his farm to the defendant under an oral 
agreement by the latter to furnish the plaintiff and his family with a 


difficult. But such difficulties are certainly not of the sort which should 
check the legislator in his efforts to secure justice and fairness.’’ (M. 
Boissonade, Projet de Code Civil Japanais, Art. 1182, Commentaire.) 

(d.) Many of the cases involving the repudiation of a contract by a corporation 
belong under 5, infra. The unauthorized action of the directors in a transac- 


tion which is within the powers of the corporation must be distinguished from 
a transaction ultra vires. 


1 Brown v. Atchinson, 39 Kas. 37. 2 Allen v. Cameron, 3 Dillon, 198. 
See Abbott v. N. Andover, 14.N. E. 3 See Slocum v. Warren, 10 R. I. 
Rep. (Mass.) 754, a similar case, de- 116. 
cided contra, 


| 
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comfortable support during their lives, and to give a mortgage to secure 
the agreement. The defendant, after two years, repudiates his contract 
under the Statute of Frauds. The plaintiff is entitled to recover the 
yalue of the land, over and above the value of the support already 
rendered.! 

(2) The plaintiff, intending to seek his fortune in Arizona, and de- 
siring to secure his wife’s welfare in case of his death, conveys land to 
her by a deed absolute in form, but upon a parol promise to reconvey 
upon request. The wife refuses, when requested, to reconvey. The 
plaintiff is entitled to have her declared a trustee, and to demand a 
reconveyance.? 


5. A contract has been attempted, but the defendant is not 
liable by reason of a lack of authority on the part of a supposed 
agent. 


(1) The plaintiff contracts with B., who acts as agent for the de- 
fendant firm, of which he is a member, to construct a dam acrossa 
river. The defendant firm has given no authority to B. to make such 
a contract, but the work is performed by the plaintiff and used by the 
defendant. The former may recover the value of the benefit confer- 
red.® 

(2) The plaintiff lends money to the defendant town, on notes 
made by the town treasurer, without authority, on behalf of the town. 
If the money is applied to the legitimate uses of the town, e. g. to the 
payment of valid claims against it, the plaintiff may recover the 
amount. 4 


6. A contract has been made, but the defendant is not 


liable by reason of a rule of general policy prohibiting a partic- 
ular class of contracts. 


(1) A statute prohibits banks from taking money on deposit to be 
repaid at a future day certain. The plaintiff deposits a sum with the 
defendant bank to remain until a future day uncertain. The defendant 
refuses to restore it on the ground that the contract is illegal. The 
plaintiff may recover. 

(2) The plaintiff deposits bonds with the defendant, a provost-mar- 


1 Dix v. Marcy, 116 Mass. 416. 4 Billings v. Monmouth, 72 Me. 
2 Briston v. Briston, 75 Cala. 525. 174. 


8 Van Deusen v. Blum, 18 Pick. 5 White v. Franklin B’k, 22 Pick. 
229. 181. 
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shal, as security against the desertion of recruits furnished by the 


plaintiff. The agreement for security is illegal, but the plaintiff 
may recover the bonds.! 


7. A contract has been attempted, but the defendant is not 
liable because the elements of a contract are not present. 


(1) The plaintiff is employed by the defendants to guard their mill 
at the price, as the plaintiff thinks, of a dollar anda half for a day of 
twenty-four hours, but as the defendants suppose, for a day of twelve 
hours. The plaintiff performs the service, and although there was no 
mutual assent, he may recover the reasonable value of his work.? 

(2) The plaintiff sells and delivers ice to the defendant for a period 
of time, but is notified by the latter that he will no longer purchase of 
the plaintiff. The business of another ice dealer, of whom the defend- 
ant has been buying, is bought out by the plaintiff; and, after sending 
notice to the defendant of his purchase of the business, he continues 
to send ice to the defendant. The latter does not receive the notice, 
but uses the ice believing that it is furnished by the other dealer. The 
plaintiff may recover the value of the ice used by the defendant.® 

(3) The plaintiff lives in the family of the defendant as a member 
of it and continues to do so after reaching her majority. Subsequently 
she sues for the value of her services since her majority. She cannot 
recover unless she relied and was justified in relying on receiving 
compensation for her services.* 

(4) The plaintiff, during the civil war, rebuilt some bridges, belong- 
ing to the defendant corporation, that had been destroyed by the com- 
batants. The work was done by the plaintiff as a military necessity 


and for its own purposes, and without expecting compensation. ‘The 
value of the benefit cannot be recovered.5 


B. Ricguts IN REM. 


1. Right to realty. 


(1) The defendant buys the plaintiff’s land at a sheriff’s sale, and 


goes into possession, making improvements. The sheriff’s deed proves 


1 Richardson v. Crandall, 48 N. Y. 4See Andrus v. Foster, 17 Vt. 
348. 556. 


2 Turner v. Otis, 24 Kas. 38. 5U.8S.v. Pacific R. R. Co., 7 Sup. 
5 Contra, Boston Ice Co. v. Potter, Ct. Rep. 490. 
123 Mass. 28. 
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yoid. The plaintiff can obtain possession only on re-imbursing the de- 
fendant for the value of the improvements.! 

(2) The plaintiff makes improvements and pays taxes and a mort- 
gage on land to which he believes that he has a good title by inheritance 
from his deceased wife. Her title was in fact only an estate of dower. 
He is entitled to a lien on the premises for the value of the benefits 
conferred.” 

(3) The plaintiff conveys certain premises to his wife, and after- 
wards, upon her assurances that he shall be permitted to use them as 
their joint home during life, makes improvements thereon. The wife 
then refuses to permit the plaintiff to live on the premises. The value 
of the improvements becomes a charge on the land in his favor.* 

(4) The plaintiff occupies and improves land under an agreement of 
sale void by the Statute of Frauds, and also pays taxes and the cost of 
insurance. The defendant, repudiating the agreement, can obtain 
possession only upon repaying the plaintiff the value of the benefits con- 
ferred on the premises ; but this does not include the cost of insurance.‘ 


2. Right to personalty. 


(5) The defendants, supposing themselves owners of certain shares 
ina company, expend large sums in defending suits brought against 
them by third parties; but the plaintiffs, the supposed assignors of the 
shares, subsequently prove to be the true owners and claim the shares. 
They must first re-imburse the amount of the expenses of litigation.5 

(6) The plaintiffs, by mistake, cut trees on defendant’s land and 
convert them into cordwood, hauling them to the bank of a lake, and 
greatly increasing their value. The defendant afterward obtains 
possession of the wood. The plaintiffs are entitled to recover the value 
of the net benefit conferred, that is, a reasonable price for the labor 
and other services, less any loss suffered by the defendant. ® (e.) 


(e.) Here a tort has been committed by the plaintiff. If the defendant, after 
obtaining possession of his property, sues for the wrong, the damages would 
probably be nominal. But the fact that the benefit has been conferred by the 
plaintiff in the course of the unintentional commission of a tort should not 


1 Freichnect v. Meyer, 39 N. J. Eq. 5 Finlayson v, Finlayson, 17 Oreg. 
551. 347. 
* See Haggerty v. McCanna, 10 C. E. 4 Masson v. Swan, 6 Heisk. 450. 

Green 48, The decision does not 5 Williams v. Gibbs, 20 How, 535. 
include the improvements. ® Contra, Isle Royal Mining Co. v. 
Hertin, 37 Mich. 332. 
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II. Where the legal relation is, from the stand-point of the 
plaintiff, a Duty. 


A. Dury In rem. (f.) 


(1) The plaintiff and the defendants are co-heirs to a parcel of real 
estate, the plaintiff's share being one-half. 

In the settlement of the estate the plaintiff, believing that he is en- 
titled to but one-fourth, surrenders the remainder to the defendants. 
He is entitled to recover, from the sum received for the sale of the land, 
the portion corresponding to his rightful share.! 

(2) The plaintiff, occupying public land in the city of London, pays 
his rent for a time to the mayor, but is afterwards obliged to pay it 
again to the chamberlain, to whom it is legally due. The plaintiff is 
entitled to recover the amount paid to the mayor.? 

(3) The plaintiff is owner of lot No. 28, in block No. 98, but by 
mistake receives a notice of tax assessment for lot No. 27. He pays 
the assessment, but subsequently discovers his mistake, and is entitled 
to recover the amount paid.® 

(4) The plaintiff is executor under a will, and by mistake pays a 
legacy to the wrong person. The sum may be recovered. 

(5) The plaintiff, who has been divorced from his wife, the defend- 
ant, in a foreign country, releases all claim to his wife’s personalty, 
under the belief that the divorce was valid. The divorce having been 
void, he is entitled to recover the amount so surrendered. 


affect the plaintiff's quasi-contract right; otherwise the benefit is unjustly re- 
tained. The reluctance to admit this, sometimes to be noticed, seems to arise 
from an uncertainty as to whether a benefit has in fact been conferred. The 
loss for instance of the opportunity to use the timber for another purpose, or 
to leave the trees standing, may overbalance the value added to the timber by 
cutting. But this practical difficulty of computing the benefit, as remarked in 
Note 2, supra, shou!d not affect the principle. 

(f.) Lack of an accepted scientific nomenclature makes it here necessary to use 
an exceptional phrase. ‘* Duty in rem’? and ‘‘ duty in personam”’ denote the op- 
posite sides of the legal relations known as ‘‘ right in rem”? and “right i 
personam.”? In the case cited in Illustration (2), this term “ duty” is used: 
‘*If I pay money in satisfaction of a duty, and he to whom it is paid has no 
tlitle to receive it, and so the duty is not satisfied, he to whom the money is 
paid is thereby indebted to me.”’ 


1 Haven v. Foster, 9 Pick. 112. 4 Northrup’s Exr’s v. Graves, 19 

2 Bonnel v. Fouke, 2 Sid. 4. Conn. 548. 

3 Mayer v. New York, 63 N. Y. 5 M’Carthy v. Decaix, 2 Russ. & M. 
455. 614. 
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B. Duty PpERSONAM. 


Duty arising from Contract. 


(1) The plaintiff is surety for the treasurer of a banking firm, and 
is notified that he is liable for a default of his principal. After paying 
the required amount, he discovers that his principal was not liable for 
the moneys in question. He may recover the amount paid. 

(2) The plaintiff buys from the defendant a quantity of oats, and in 
the process of measurement, an error occurs in favor of the defendant. 
The plaintiff is entitled to recover the sum paid in excess of the value 
of the oats actually received.? 

(3) Payment is demanded of the plaintiff by the holder of two notes, 
both purporting to be signed by the plaintiff and indorsed by J. He 
pays both, but subsequently discovers that in the one case the indorse- 
ment of the payee, and in the other his own signature as maker is forged. 
He may recover both amounts. * (g.) 


(g.) This and the following half dozen illustrations involve issues in the settle- 
ment of which mercantile custom or practical expediency, and not any con- 
sistent legal principle, has usually been the guide of the courts. The princi- 
p'e here offered seems to reconcile all of the various cognate instances and 
with a few exceptions, to lead to the conclusions actually adopted in the ma- 
jority of jurisdictions. The principle that there is no recovery when there is 
acollateral mistake seems hardly satisfactory; for instance, the existence of 
funds of the drawer in the drawee’s hands (Illust. 4), though collateral, is 
directly material. The distinction here taken as the important one (viz. 
mistake as to the existence of a duty, and a duty towards the defendant) has been 
often emphasized by courts. Bramwell, B., says clearly, in Aiken v. Short: 
“The mistake must be as to a fact which, if true, would make the person pay- 
ing liable to pay the money; not where, if true, it would merely make it de- 
sirable that he should pay the money. Here, if the fact was true, the bankers 
were at liberty to pay or not, as they pleased.’? So Erle, C. J., says, in Cham- 
bers y. Miller: ‘ The clerk, who had gone from the counter, found that there 
was a mistake, not as between him and the bearer of the check, but as between 
him and the customer. - - - - But,as between the parties here, there was 
no manner of mistake.’? So Gray, C. J., in Merchants Ins. Co. v. Abbott et al.: 
“The only contract of the plaintiffs was with Abbott, and the only mistake 
was as between them and him. The money was voluntarily paid by the plaint- 
iffs - - - - not asa sum which the defendants were entitled to recover 
from the plaintiffs, but as a sum which the plaintiffs admitted to be due to 
Abbott. - - - - As between the plaintiffs and these defendants, there was 
no fraud, concealment, or mistake.”’ 


' Mills v. Alderbury Union, 3 Exch. 8 Carpenter v. Northborough Bk., 
590. 123 Mass. 66; Welch v. Goodwin, 
* Wheaton v. Olds, 20 Wend. 174. Zid. 71. 
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(4) The plaintiff pays the amount of a check or bill presented by 
the defendant, but afterwards discovers ! that there are no funds to the 
credit of the drawer, or? that the drawer’s signature is forged. The 
amount cannot be recovered, because there has been no reliance upon 
a duty towards the defendant; the only supposed obligation, as to which 
a mistake occurred, runs to the drawer. 

(5) The plaintiff is the holder of a second mortgage on a portion of 
an inheritance, supposed to be C.’s, and has agreed with C. to pay off 
the first mortgage. Desiring to realize on the security, he buys up the 
first mortgage, from the defendant, preparatory to foreclosure. A new 
will is then found by which C. takes no assignable interest. The plaint- 
iff cannot recover the amount paid to redeem the first mortgage, for the 
motive of his payment was merely the policy of redeeming, not to an 
obligation to the defendant to do so; the only obligation was towards 

(6) The plaintiff accepts a draft in favor of S., upon a previous ver- 
bal stipulation that the proceeds shall be used to take up a former draft 
outstanding against S., and indorsed by the plaintiff. S. takes the new 
draft to the defendant bank, and the latter, uuaware of the stipulation, 
refuses to allow the new draft to cancel the old, and consents only to 
credit. its amount against an existing overdraft of S.’s. The defendant 


collects the amount of the new draft from the plaintiff ; but the latter, 
on discovering the misapplication of its proceeds by S., sues the defend- 
ant for its amount. He cannot recover, for the obligation under which 
he paid was a valid one; the misapplication of the draft’s proceeds does 
not avoid it.4 


The recently published view of Professor Ames (4 Harv. L. Rev. 297) that 
the doctrine ‘* where equities are equal, the legal title prevails ’? explains the 
defendant’s right to retain in these cases has been presented with such masterly 
clearness and effect that it would be useless to attempt in a brief space to de- 
fend against it the principle here offered. The chief argument, however, would 
be that the above doctrine is properly confined to those cases where the equities 
are against the same res. Eg. A and B both receive assignments of a credit 
against X, and B, the second assignee, first collects it. Here as between A and 
B the above doctrine applies, for each has an equity to the res, i. e. the debt. 
But where X, a creditor subject to a defense of fraud, assigns to Y, who takes 
in good faith and collects of the debtor, here, Y’s equity runs against the 
money paid to the fraudulent X, while the debtor’s is against the sum paid to 
discharge the debt. 


1 Chambers v. Miller, 13 C. B. (N. 3 Aiken v. Short, 1 H. & N. 210. 


8.) 125. 4 Southwick v. Bk. of Memphis, 84 
2 Price v. Neal, 3 Burr. 1354. N. Y. 420. 


A SUMMARY OF QUASI-CONTRACTS. 707 


(7) The defendant discounts for the drawer a bill of exchange to 
which a bill of lading is attached. The plaintiff, the drawee of the bill, 
pays it to the defendant on the faith of the bill of lading, which turns 
out to be forged. ‘The plaintiff cannot recover the sum paid.! 

(8) Buildings insured by the plaintiff are set on fire by the owner 
and destroyed. ‘The insurance policy is then assigned to the defendant, 
to whom the plaintiff pays the amount of the loss, both parties being 
ignorant of the owner’s fraud. The plaintiff cannot recover the amount, 
for there was no mistake as to a duty from the plaintiff to the defendant.” 


Duty arising from Status. 


(1) The plaintiff, a slave, is manumitted by his master, but the fact 
is not made known to him. After several years of service he discovers 
his freedom, and sues for the value of his services since manumission. 
He may recover. 

(2) The plaintiff marries the defendant’s intestate in 1869 and 
lives with him as his wife until his death in 1885. She then learns that 
a former wife of the intestate, from whom he had not been divorced, is 
living. She may recover the value of her services as housekeeper, etc.., 
since the date of her supposed marriage. ‘ (h.) 


C. Duty arising from a penalty. 


(1) The plaintiff possesses, without paying toll, a gate on the de- 
fendant’s plank road, and compromises the penalty of $25 by paying 
$10. The penalty, however, is discovered to relate to turnpikes, not 
plank roads. The plaintiff may recover the sum paid.5 


Corotiary I. 


(a) Reliance in good faith exists wherever the plaintiff con- 
fers the benefit without actual knowledge of the non-existence of 
the right or the duty ; mere knowledge of certain facts, without 
knowledge of their legal consequences, does not suffice to defeat 
the plaintiff's right. 


(h.) This case can be explained also on the principle that no contract right 
ever arose: I, A, 7, supra. 


1 Leather v. Simpson, 3 Eq. 398. 4 Semble, contra, Cooper v. Cooper, 
2 Merchants Ins. Co. v. Abbot, 131 147 Mass. 

Mass. 443. » Pitcher v. Turin Plank Road Co., 
8 See contra, Negro Franklin v. 10 Barb. 436. 

Waters, 8 Gill. 322. 
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(4) The fact that the plaintiff was negligent in not obtaining 
knowledge of the invalidity of the right or the duty is immaterial 


unless the defendant is without legal capacity to contract and 
needs special protection. 


(a) (1) The plaintiff occupies and improves land under a parol 
agreement of sale. But the defendant, before the improvements are 
made, has notified the plaintiff that he does not intend to regard the 


agreement as binding. ‘The plaintiff is not entitled to compensation for 
the improvements. 


(2) The defendant agrees to fit out the steamship of the plaintiffs 
with proper engines, payment to be made in three installments at 
definite periods in the progress of the work. Between the payments of 
the first and second installments the vessel is lost at sea. ‘The second 
installment is not recoverable, for it was paid with knowledge of the loss 


of the ship, that is, after notice of the facts excusing the defendant from 
the performance of the contract.” 


(5) The plaintiff, a life insurance company, is presented with proofs 
of death which are unsatisfactory and suspicious. After negotiation, 
the plaintiff compromises by paying one-half the amount of the insur- 
ance. It subsequently appears that the manner of death was such as 
to invalidate the claim. ‘The plaintiff cannot recover, for there was 
sufficient notice of the invalidity of the claim, and the payment was by 
way of compromise, not in reliance on a supposed duty to pay.’ 

(4) The plaintiff sells a horse to the defendant, knowing him to be a 
minor. The defendant pleads infancy, in an action for the price. The 
plaintiff may recover the horse on its value, notwithstanding his knowl- 
edge of the minority, for the contract was voidable only, not void, and 
the plaintiff was entitled to rely upon it until repudiation. (i.) 


(i.) The subject covered by this Corollary has special difficulties, because the 
various germane cases have not been worked out by the courts with regard to 
their kinship of principle. This is particularly true in regard to insanity, 
infancy, and coverture. No attempt has here been made to determine the 
proper solution for the case of coveriure, for this must depend on the theory 
adopted as to the nature of that incapacity, andat present the law seems ina state 
of flux. But if we adopt the theory that a married woman's contracts are void 
(considered as the basis of rights in personam) the analogies of quasi-contract 


force us to conclude that any benefit received by her must be restored provided 
the plaintiff did not know of the coverture. 


1 Rainer v. Huddelston, 4 Heisk. 223. 3 See Kelly v. Solari, 9 M. & 
Anglo-Egyptian Co. v. Rennie, L. W. 54. 
R. 10 C, P. 271. 
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The same rule should apply in the case of insanity. 


(5) The plaintiff lends money to the defendant corporation, know- 
ing that it is to be used for a purpose beyond the chartered powers. 
He cannot recover.! 

(b) (1) The plaintiff is in the habit of collecting notes for the de- 
fendaut. After paying over the amount of a certain note, he discovers 
that he has never collected it. He may recover the amount paid over, 
notwithstanding that his own negligence has been the sole cause of 
the error.® 

(2) The plaintiff is the holder of a municipal bond issued by the de- 
fendanttown. The authority to issue the bonds rests by statute on the 
existence of a popular vote sanctioning the issue, and in this case no 
such yote has taken place. If the legislature has by implication given 
to the issuing officer the power to decide whether such a vote has been 
passed and the officer has inserted in the bond a recital that it has been 
passed, the plaintiff has a right to rely on the recital and may recover 
the sum advanced to the defendant.® 

(3) The plaintiff holds a bond issued by the defendant corporation 
in violation of a provision that the corporate indebtedness shall not ex- : 
ceed a certain percentage of its valuation. Whether the plaintiff may 
recover depends upon whether he is bound as a reasonable man to look 
beyond the recital of the issuing officer in the bond and to inquire per- 
sonally into the tax-valuation of the corporation and the total bond 
issue.‘ 

(4) The plaintiff sells to the defendant corporation material for a 
building to be erected by it. The erection of the building is author- 


Where the question is as to knowledge that a defendant corporation was 
without power to contract, there is a difference of opinion among the authori- 
ties. Taylor and others (e. g. Comstock, J., in Bissell v. N. Y. C. R. Co., 22 
N. Y. at 277) have held that such knowledge was fatal to the plaintiff's re- 
covery; and the Federal Courts have followed this opinion and have developed 
very fully the accessory doctrine that negligence in not obtaining knowledge 
affects the plaintiff’s right similarly. But Morawetz and others (e. g. Bradley 
y. Ballard, 55 Ul. 413) have he'd that such knowledge is immaterial. If we 
adopt the former view, the accessory doctrine that negligence is equivalent to 
full knowledge brings us in contradiction with the rule well established in re- 
gard to payments negligently made under a supposed duty. But the special 
protection necessary in the case of corporations justifies the retention of this 
doctrine as an exception. 


1 See citations under (2), infra. § Knox Co. rv. Aspinwall, 21 How. 
2 Appleton B’k v. McGillioray, 4 539. 
Gray, 518. 4 Marcy v. Oswego, 92 U. S. 637. 
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ized by the terms of the charter, but the charter is in this respect un. 
constitutional. This being a defect of power of which the plaintiff hag 
had no warning, he may recover for the benefit conferred.! 


II, 


The right to recover is limited to the net benefit received by 
the defendant. Therefore either the recovery may be made con- 
ditional upon the restoration of whatever has been recovered in 
exchange; or the amount of the gross benefit may be reduced by 
the amount of any benefit received from or any obligation due to 
the defendant and arising out of the original transaction; and 
in this reckoning may be included any moral obligation which 
the conduct of the plaintiff has created. 


(1) The plaintiff transfers land to the defendant, a railroad corpora- 
tion, for a stock-yard, under a parol agreement by the latter to give the 
plaintiff the business of keeping and feeding all live stock shipped by it 
at that point. After a year and a half the defendant repudiates the 
agreement under the Statute of Frauds. If the plaintiff’s profits during 
the period have exceeded the value of the land conveyed, he can recover 
nothing.? 

(2) The plaintiff conveys land to a minor, receiving in return a 
yoke of oxen, and a promissory note for $500. The minor repudiates 
his contract; but the plaintiff cannot recover his land except upon re- 
turning the oxen or their value. 

(3) The defendant buys land from the plaintiff, a feme covert, and 
makes improvements. ‘The plaintiff cannot set aside the conveyance 
except upon re-imbursing the defendant the value of the improvements; 

but from that amount must be deducted the rent and other benefits 
which the defendant has gained from the occupation of the land.® 

(4) The plaintiff assigns certain property to the defendant as 
security for an indebtedness. This property not proving sufficient, he 
surrenders other property to liquidate the claim, under the belief that 
it is subject to the assignment deed. After learning of his mistake, he 
demands the restoration of the second parcel. He cannot recover. 

(5) The plaintiff, while a municipal officer, votes for and aids in 


1 Board of Prairie Lodge v. Smith, 
58 Miss. 301, 308. 

2Day v. N. Y. Central R. Co., 51 
N. Y. 583. 


3 Hawkins v. Brown, 80 Ky. 186. 
4 Platt v. Bromage, 24 L. J. 63. 
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enforcing a tax which is subsequently alleged to be illegal. He then 
brings suit to recover the amount of the tax paid by him. He cannot 
recover, for his share in the enforcement of the tax creates a moral duty 
to stand by his previous official attitude upon the question and pay the 
tax.! 

(6) The plaintiff is the maker and the defendant the indorser of a 
promissory note. Interest was to have been paid upon it, by the original 
agreement, but by mistake the necessary words were not inserted in the 
note. ‘The plaintiff pays the interest, but on discovering the absence 
of the proper provision in the note, he demands its restoration. He 
cannot recover.” 

(7) The plaintiff sells to the defendant, a minor, on credit, a ranch 
stocked with cattle. The defendant sells the cattle and spends the 
money, and then pleads infancy in an action by the plaintiff for the 
price agreed on. He must restore the land; but not the value of the 
cattle, for he is considered as not having a disposing mind and it cannot 
be determined whether that which has been consumed was applied to 
his benefit or not; the only clear enrichment is the portion remaining 
unconsumed. But in the case of necessaries the benefit is undoubted. 


The same rule applies in the case of insanity. 


Corotiary III. 


Where the plaintiff, although he has conferred a benefit upon 
the defendant, has in the course of the transaction, 
(a) Been guilty of willful illegal conduct towards the defend- 
-ant, or 
(b) Taken part in a violation, whether of the penal law or 
of private rights, of such consequence as to demand the indirect 
imposition of a penaliy, no right to restoration arises. 


(a) (1) The plaintiff contracts orally to work on the defendant’s 
farm for three years, at the rate of $3 a month. At the end of six 
months he refuses to work any longer and leaves. He cannot recover 
for the value of the services rendered, for he is in default as regards his 
contract with the defendant. (j.) 


(j.) This is one explanation of this case. But there is still another by which 
it falls easily into line with the whole doctrine of this branch of quasi-con- 


1Hubbard »v. City of Hickman, 4 2 Buelv. Boughton, 2 Den. 91. 
Bush, 204. 
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(2) The plaintiff obtains a policy from the defendant, a fire insurance 
company, but the latter, upon discovering fraudulent misrepresentations 
as to the storage of inflammable substances, repudiates the contract, 
The plaintiff’s fraud bars him from recovering the premiums paid, 

(3) The defendant is obliged by threats of violence on the part of a 
labor union, to employ certain members of the union. At the end of 
mouth he discharges these men and refuses to pay their wages. Even 
the value of the iabor performed by them cannot be recovered, for the 
contract was entered into under duress. [Submitted.] 

()) (4) The plaintiff conveys real estate to the defendant to place it 
beyond the reach of his creditors, upon an oral understanding that the 
defendant is to hold it for the plaintiff’s benefit. The latter cannot re- 
cover the land. ! (k.) 


tracts. It is that the plaintiff here has not relied on a right which has been 
repudiated by the defendant. There is no disappointment of the plaintiff's 
expectations. The defendant has been ready to go on with the contract accord- 
ing to its terms. 

The latter explanation is proper where we regard the Statute of Frauds as 
making the contract void. The one given in the text is preferable where the 
Statute is regarded merely as requiring a certain sort of evidence. 

(k.) The real theory of pari delicto seems to be that the plaintiff loses his right 
by partaking in wrong-doing. The distinction of malum in se and prohidbitum — 
points to the same fundamental idea. Thus two questions always arise: 1. Is 
the transaction of such a pernicious character as to need the imposition of a 
penalty upon all concerned? 2. Was the defendant so intimately concerned 
in it as to deserve a penalty? It is believed that all the cases under this head 
group themselves under one or the other of these questions. The solution in 
the former case, usually depends on the nature of the particular transaction. 
One of the general principles, however, is that where the idea of protection to 
the plaintiff is the motive of the statute, the plaintiff does not fall under the 
penalty. 

But the whole notion is radically wrong in principle and produces extreme 
injustice. If A owes B $5,000 why should he not pay it whether B has violated 
a statute or not? Where the issue is as to the rights of two litigants, it is un- 
scientific to impose a penalty incidentally by depriving one of the litigants of 
his admitted right. It is unjust, also, for two reasons: first, one guilty party 
suffers, while another of equal guilt is rewarded; secondly, the penalty is 
usually utterly disproportionate to the offense. If there is one part of criminal 
jurisprudence which needs even more careful attention than it now receives 
it is the apportionment of penalty to offense. Yet the doctrine now under con- 
sideration requires, with monstrous injustice and blind haphazard, that the 
plaintiff shall be mulcted in the amount of his right, whatever that may be. 
Take for example the case of Cambriozo v. Maffet (2 Wash. C. C. 98), in which 


1 Graves rv. Graves, 26 N. H. 129. 
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(5) The plaintiff contracts with the defendant on Sunday to sell 
goods to him. The goods are not delivered until Monday. The con- 
tract is void, but the delivery of the goods is not tainted with the breach 
of law and the plaintiff may recover their value.! 

(6) The plaintiff's wife deserts him and lives with another person in 
adultery, and the plaintiff, believing her to be dead, marries again, ten 
years later, Learning afterwards that she is still alive, and doubtful as 
to the legal result of a prosecution for bigamy, he conveys his property 
to the defendant, until the litigation should be decided. He then learns 
that he is not subject to any penalties, and demands the land. He may 
recover.” 

(7) The plaintiff advances money to the defendant upon an agree- 
ment to persuade the police authorities to abstain from interference in 
certain improper transactions. ‘The defendant repudiates the agreement. 
The plaintiff cannot recover the advance.* 

(8) The plaintiff insures his ship with the defendant. The ship is a 
Swedish one, carrying Russian commodities to England, and therefore 
the voyage is an illegal one, under the Navigation Act, in the absence 
of a special license. The plaintiff resides abroad and has given 
orders to procure the proper license, but it is not issued until four days 
after the ship sails. The contract is illegal and void, but the plaintiff 
is not a party to the violation of the law, and may recover his premium.‘ 


LV. 


The right to recover arises at the moment when the plaint- 
if (1) learns that defendant repudiates the supposed right 
or (2) discovers the non-existence of the supposed duty. No 
previous demand or notice therefore is necessary, except 


plaintiff and defendant were joint owners of a vessel. To avoid paying the tax 
on alien owners, the vessel was registered in the name of the defendant. For 
this illegality the plaintiff is denied the help of the courts in making the de- 
fendant account for the vessel’s profits. In this way, and ina hundred similar 
ways, a fine of thousands of dollars may be imposed for petty violations of 
law. One cannot imagine why we have so long allowed such an unworthy 
principle to remain. 

The expedient that naturally suggests itself is merely to order the sum due 
to be paid into court and to deduct from it such a portion as may be named by 
the proper tribunal as the penalty for the violation of the law. 


1 Bradley v. Rea, 103 Mass. 188. 3 Murray v. Wakefield, 9 Mo. App. 
* Davies v. Otty, 35 Beavan, 208. 591. 


4 Hentig v. Staniforth, 5M. & S. 122. 
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(1) to prevent the defendant from acquiring a defense under 
Corollary VI, or (2) to save costs. [Submitted.] 


Coro.iary V. 


The plaintiff’s right is extinguished, if the defendant has so 
changed his position, without notice of the plaintiff’s right, that 
it would be inequitable to compel restoration. 


(1) The plaintiff and the defendant have each an execution against 
a third party, the defendant’s being prior in right. The proceeds of 
the sale are paid to the defendant, but it is then discovered that his 
execution has expired before the date of the sale, and that the plaintiff's 
lien is therefore superior. Meanwhile, however, the defendant has dis- 
charged his judgment and lost his lien. The plaintiff should not re- 
cover.! 

(2) The plaintiff, as an occupier of land, by mistake pays tithes to 
the defendant on a parcel of land not occupied by him. Before the 
mistake is discovered, the defendant’s remedy against the actual occupier 
of the parcelis barred by prescription. The plaintiff cannot recover.? 

(3) The plaintiff, an importer, pays by mistake to the defendant, a 
collector of revenue, an excessive amount of duties on worsteds. Be- 
fore the bringing of suit or filing of notice by the plaintiff, the collector 
has paid the sum over to the Government. The plaintiff cannot re- 
cover.’ 

(4) The plaintiff, one of several beneficiaries named in a policy of 
insurance, pays the dues, the company not having notice that the in- 
sured is not the payor. The policy is, however, void as to the plaintiff, 
as he has no insurable interest in the life of the insured. The plaintiff 
should recover the value of the premiums from the other beneficiaries.‘ 


Appendix. (\.) 


General Principle 2.—Even where the supposed legal relation 
on which the plaintiff? has fruitlessly relied, is towards a third 


(1.) The first illustration seems dictated by justice, The question is whether 
it will support a general principle as here formulated. Illustration (2) seems to 


1 Contra, Kingston B’k v. Eltinge, 8 Elliot v. Swartwont, 10 Pet. 
40 N. Y. 391. 137. 

2 Durrant v. Commissioners, 6 Q. 4 Compare Knights of Honor ». 
B. D. 284. Burke, 15 8S. W. Rep. 45 (Tex.) 
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person, and not the defendant, the plaintiff may recover if the de- 
fendant has made no sacrifice preparatory to acquiring the benefit 
from the plaintiff or the third party. 


(1) The plaintiff is the drawee of a bill of exchange who has paid the 
amount of the holder without noticing that the drawer’s signature was 
a forged one.. But the holder acquired the bill by gift, and not for 
yalue. The plaintiff may recover the sum so paid.! 

(2) The plaintiff is promised re-imbursement by A if he will pay 
to Ba debt of A’s. He pays it, but finds that A’s promise is void be- 
cause made on Sunday. He cannot recover from the creditor, for there 
was no mistake as to a legal relation with him (though he may recover 
from the debtor). 

But if B is a volunteer, not a creditor, the plaintiff may recover. 

(3) A draws on the plaintiff, supposing that he has a credit against 
him. After transferring to the defendant by way of gift, A dies. 
The plaintiff pays the defendant, knowing that he owes B nothing, but 
ignorant of B’s death. After discovering his error, he sues the defend- 
ant. He cannot recover, for there was no mistake on the plaintiff's 
part as to a legal relation towards the defendant or towards a third 
party.” 


B. COMPULSION. 


I. ComPvtsion. 
II. Actuat Compvtsion. (m.) 


I. Computsion. 


General Principle. — Where a benefit has been conferred upon 
the defendant by the plaintiff under a contract or other transaction 


follow as a necessary consequence, but practically it seems a questionable re- 
sult. Does it in that case prove a reductio ad absurdum for the first? In the 
third case the plaintiff seems clearly a volunteer and no more entitled to pro- 
tection than the ordinary donor who wishes to revoke his gift. 

This Appendix must be understood as merely provisional and it is not to be 
regarded as part of the text. If the principle as a whole cannot stand, then 
the result in Illustration (1) is to be regarded asa special exception to the 
general principle of Misreliance. 

(m.) A word as to this division into possible and actual compulsion, a distinc- 
tion which occurs again in the section on Circumvention (Fraud). The word 


1 See Professor Ames, in4 Harv. 2 See this hypothetical case put by 
L. Rev. 300, Professor Keener, in1 Harv. L. Rev. 
200. 
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which is by law declared void on the ground of possible oppres- 
sion, the benefit so conferred or its equivalent may be recovered. 


(1) The plaintiff borrows money from the defendant at a rate of in- 
terest in excess of that allowed by law. When the interest falls due, it 
is paid at the rate agreed upon. The excess above the legal rate may 
be recovered.! 

(2) A statute requires that contracts calling for interest at a rate 
higher than six percent. shall be in writing. The plaintiff makes such 
a contract with the defendant, but not in writing, and pays over the 
sum agreed on. The excess over six per cent, cannot be recovered, for 
the statute was not aimed at protecting from oppression.” 

(3) A Federal statute forbids a charge of more than $10 for services 
rendered in procuring a pension. The plaintiff pays the defendant 
$150 for such services. The excess above $10 may be recovered. 

(4) The plaintiff gives the defendant a promissory note, and makes 
a collateral agreement waiving all right of exemption from execution. 
At maturity of the note the plaintiff surrenders, in payment of the note» 
property exempt from execution. It may be recovered. 


Il. Acruat Compulsion. 


(A) By the defendant. 
(B) By any other agency. 


(A) By the defendant. 


General Principle.— Where the defendant requires money or 
some other benefit from the plaintiff as the price of doing or 


constructive has been abandoned, because it implies the existence of duress or 
fraud or of some form of delinquency, while the rule rests actually on the fear 
of possible duress or fraud on'y. Where a transaction is declared void because 
of the risk of duress or fraud and sums paid over in the course of the transac- 
tion are to be recorded, the cases should be classed with the cases of actual 
duress or fraud. The fact that the recovery may be of statutory origin is im- 
material, Under the head Compulsion very few such cases appear, but the 
larger part of the law of Circumvention belongs in this class. It may be added 


that the lack of an accepted nomenclature makes it necessary to resort to un- 
usual terms. 


1 §mith v. Bromley, 2 Dougl. 696. 
2 Marvin v. Mandell, 125 
562. 


3 Hullv. Kimmer, 61 Mich. 269. 


4See Kneetle v. Newcomb, 22 N. Y. 
249. 


ch 


XUM 


A SUMMARY OF QUASI-CONTRACTS. 717 


refraining from doing that which he has no right to do or refrain 
from doing, and the plaintiff is compelled by the risk of loss to 
confer the benefit requested, the benefit so conferred or its equiva- 
lent may be recovered. 


(1) The plaintiff, a mortgagor, pays to the mortgagee, the principle 
aud interest of the debt and receives a reconveyance, but the mort- 
gagee’s attorney refuses to give up the title deeds except upon pay- 
ment of his bill of costs. No such lien exists, and the plaintiff may 
recover the sum so paid to obtain the title deeds.! 

(2) The defendant, who has bought mining property from the plaint- 
iff under a quit-claim deed, is the officer of a bank in which money of 
the plaintiff is deposited. The defendant has bought up a claim 
against the property received from the plaintiff, and refuses to allow 
the withdrawal of the plaintiff’s deposit unless subject to a deduction 
for the sum paid for this claim. The plaintiff accedes and makes a 
settlement, but may recover the sum so deducted.” 

(3) The defendant, a railroad company, carries the plaintiff's goods 
and refuses to deliver them except on payment of $100, the proper 
charge being $50. The plaintiff may recover the excess paid in order 
to obtain the goods. 

(4) The defendant, a pawnbroker, refuses to deliver to the plaintiff 
his pledged goods except on payment of $50. The proper charge is 
$20. The plaintiff pays the excess to obtain the property, but may re- 
cover 

(5) The defendants, members of a labor association, impose a so- 
called fine of $500 upon the plaintiff, an employer, and threaten to per- 
suade a number of his hands to leave his employment, if the fine is not 
paid. If the act of persuading the workmen to leave is an unlawful 
one, the money so paid may be recovered. 


I. 


Where the defendant occupies an official position or other 
special relation of confidence, his right to use his discretion is 
limited, and he is without right if he acts or refrains in consid- 
eration of private gain. A benefit demanded and received as 


1 Wakefield v. Newbon, 6 Q. B. 3 Astley v. Reynolds, 2 Stra. 915. 
276. 4 See Carew v. Rutherford, 106 
2 Adams v. Schiffer, 11 Col. 15. Mass. 1. 
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the price of such acting or refraining may therefore be re- 
covered. 


(1) The defendant as mayor of a town, has the duty of granting 
liquor licenses, in his discretion, to proper persons. 
excessive fee for granting the plaintiff’s license. 
recovered.! 


He demands an 
The excess may be 


(2) The defendant, a sheriff’s officer, makes an attachment on the 
plaintiff’s goods. The plaintiff asks for time and the defendant, in 
consideration of the payment of a sum not authorized by law, forbears 
for a time from selling the goods. As a public officer, his discretion 
must not be exercised for money, and the amount so paid may be re- 
covered. (n.) 

(3) The plaintiff, the sister of a bankrupt, applies to the defendant, 
the chief creditor, to sign the discharge in bankruptcy. The defendant 
refuses to do so, except upon payment of an extra sum over and above 
the percentage paid to other creditors. The sum so paid may be re- 
covered.3 

(4) The defendant, the editor of a newspaper, is offered an article 
reflecting severely on the official conduct of the plaintiff, and of such a 
character as to be privileged. The plaintiff requests him not to publish 
it, and he consents, for a consideration, to suppress it. 


The money 
may be recovered. [Submitted.] 


Corottary II. 


Every one has an absolute right to seek in good faith a 
judicial decision as to the existence of a claim, whether the 


(n.) This troublesome case has two aspects ; the money may be required 1) from 
the debtor himself, 2) from his friend or relative. In the former case restora- 
tion would be due because the receipt of a private, extra share of the debtor’s 
property is without right, as against other creditors; in the latter case, be- 
cause of the principle of the text, that the creditor is regarded as occupying a 
fiduciary position with regard to the granting of adischarge. Many views have 
been expressed as to the explanation of this case, but that the above represents 
its aspect in Lord Mansfield’s mind may be seen from his opinion: “If the 
bankrupt has conformed to all the law requires of him, and has fairly given up 
his all, the creditor ought in justice to sign his certificate; but on the other 
hand, if the bankrupt has been guilty of any fraud or concealment, the creditor 
ought not to sign for any consideration whatever.” 


1 Morgan v. Palmer, 2 B. & C. 729. 3 See Smith v. Bromley, 2 Dougl. 
* Hills v. Street, 5 Bing. 37. 696, 
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‘claim in fact is valid or not, and to employ the legal process 
proper for obtaining a decision. But the right to employ 
any summary process by which property is seized or liberty re- 
strained without the opportunity of a judicial inquiry is depend- 
ent on the validity of the claim in question; where the claim is 
invalid, the right lo employ such process ceases and a benefit de- 
manded and received in consideration for refraining from so em- 
ploying itis recoverable. 


(1) Process is issued against the plaintiffs and an appearance en- 
tered in an action to recover a claim of the defendant’s. The plaintiff 
pays the amount claimed and secures the withdrawal of the action. He 
cannot recover the sum paid.? 

(2) The defendant distrains the plaintiff’s cattle damage feasant and 
refuses to restore them unless upon payment of a certain sum, although 
the plaintiff justifies the trespass under claim of a right of common. 
The plaintiff cannot recover the sum paid, for he might have replevied 
the cattle and thus have determined the validity of the defendant’s 
claim.? 

(3) The plaintiff is the maker of a note secured by a mortgage 
with power of sale. The consideration has not been wholly paid and 
the plaintiff has a partial defense. The defendant threatens to take 
possession and sell unless the full amount is paid. The plaintiff pays, 
but may recover. 

(4) The defendant recovers judgment against the plaintiff and exe- 
cution is issued and levied on the plaintiff's property. To avoid a sale 
he pays the execution in full. The judgment is afterwards vacated. 
The amount paid may be recovered. ; 

(5) The plaintiff is illegally assessed for poll and personal estate, 
and the treasurer threatens to issue a warrant of distress if the tax is not 
paid. The plaintiff pays, but may recover the sum.°(0.) 


(o.) That the issue is whether or not the process is a summary one (in the sense 
that it permits property rights to be seized and disposed of without the oppor- 
tunity for judicial decision) may be seen from the opinion of Shaw, C. J.: 
‘Threat of a distress for rent is not such duress, because the party may re- 
plevy the goods distrained and try the question of liability atlaw. But the 
warrant to a collector * * * is in the nature of an execution, running 


1 Hamlet v. Richardson, 9 Bing. 8 Vick v. Shim, 49 Ark. 70. 
644. 4 Stevens v. Fitch, 11 Metc. 248. 
2 Lindon v. Hooper, Cowper, 414. 5 Preston v. Boston, 12 Pick. 7. 
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(6) The plaintiff is owner of lands exempt from taxation. An assess- 
ment of taxes upon them is illegally made and they are sold in default 
of payment; but by the law of the State the sale is accompanied by no 
seizure of property. The plaintiff, after paying the assessed amount to 
prevent the issue of tax-deeds, seeks to have it refunded. He cannot 
recover.! 

(7.) The defendant fraudulently institutes an action against the 
plaintiff upon a claim covered by a discharge in insolvency, and attaches 
on mesne process the plaintiff's wagons, used daily in his business. To 
celease them he pays the amount of the claim. He may recover it.? 


Corotiary III. 


There is no compulsion 

(a). Where the threatened loss can be avoided in some reason- 
able way other than by conferring the benefit ; 

(6) Where the threatened loss does not affect directly or indi- 
rectly, some interest of the plaintiff ; 

(c) Where the demand for the benefit is made upon some per- 
son other than the plaintiff. 


(a) (1) The plaintiff ships merchandise with the defendant,a common 
carrier, who refuses to make a contract involving liability for negligence, 
except on payment of an unreasonably high rate of freight. The unrea- 
sonable excess is recoverable.* (p.) 

(2) An employe agrees to a stated rebate of wages in consideration 


against the person and property of the party, upon which he has no day in court, 
no opportunity to plead and offer proof and have a judicial decision of the 
question of his liability.”? In Phillips v. Jefferson Co. (Illust. 6) the same dis- 
tinction was made: ‘ Had the plaintiff desired to litigate the question, he could 
have done so without paying the money. * * * Neither his person nor 
property was menaced by legal process.”’ 

(p.) “If the customer had any real freedom of choice; if he had a reasonable 
and practical alternative, and if the employment of the carrier were not a public 
ove, * * * then if the customer chose to assume the risk of negligence, it 
could with more reason be said to be his private affair, and no concern of the 
public.” 


1 Phillips v. Jefferson Co., 5 Kan. 3 See Railroad Co. v. Lockwood, 17 
412. Wall. 357. 
2 Chandler v. Sanger, 114 Mass. 364. 
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of the employer assuming full responsibility for negligence in providing 
safe appliances, etc. ‘The rebate cannot be recovered.! 

(b) (1) The defendant threatens unlawfully to imprison the nephew 
of the plaintiff, who is old and infirm, unless the plaintiff pays a sum of 
money. The plaintiff may recover the sum so paid 2 

(2) The plaintiff gives a sum of money to a creditor of his brother- 
in-law, to induce him to sign a composition deed. The sum cannot be 
recovered. * (q.) 

(c) (1) The defendant unlawfully imprisons a friend of the plaintiff. 
At the request of C, the plaintiff pays to the defendant the sum of 
money necessary to procure the release of C, the latter engaging to re- 
pay the plaintiff. C may recover from the defendant the sum so paid, 
but the plaintiff may not.‘ 


Corotiary IV. 


Where the plaintiff has in the course of the transaction taken 
partin a violation of the penal law of such consequence as to 
demand the indirect imposition of a penalty, no right arises to 
restoration. 


(1) The defendant threatens to prosecute the plaintiff for receiving 


stolen goods, unless he pays a certain sum as hush-money. The 
plaintiff pays it and cannot recover it.5 


VY. 


The right to restoration arises from the moment when the 


benefit is received by the defendant. No previous demand ov no- 
lice, therefore, is necessary, except to prevent the defendant from 
acquiring a defense under Corollary VI.° 


(q-) ‘*So far as the complaint shows, the plaintiff was a volunteer * * * 
The doctrine of [duress] can only be asserted in behalf of the debtor himself, or 
of a wife and husband; or of a near relative of the blood of the debtor, who 
intervenes in his behalf.’? But query as to the correctness of this limitation. 


1 But in Roesner v. Herman, 8 Fed. ‘ 
Rep. 782, a waiver of the righttore- 207. 
cover in case of negligence was held *See Johnson v. Byerly, 3 Head, 
void. 194; Haynes v. Rudd, 102 N. Y. 372. 


See Heckman v. Swartz, 50 Wis. 


2 See 46 Conn. 181. 
3 Solinger v. Earle, 82 N. Y. 393. 


®See Swift Co. v. United States, 
112 U. 
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Corotiary VI. 


Where the claim of the defendant was made in good faith, the 
plaintiff’ s right to restoration ceases, if the defendant without re- 
ceiving notice of the plaintiffs claim for restoration, has so 


changed his position that it would be inequitable to oblige him to 
restore it.) 


(B) By any other agency. 


General Principle.— Where the plaintiff, by reason of circum- 
stances of compulsion enumerated below, has incurred a loss 
which would otherwise have fallen upon the defendant, the former 
may recover the value of the benefit so conferred: 

1. Where, by legal process, the plaintiff has been compelled to 
incur a loss which the defendant, by reason of a legal obligation 
either (a) solely his own, or (b) jointly that of the plaintiff and 


the defendant, but as between the two, solely that of the defend- 


ant, would otherwise have incurred: 


2. Where by reason of a moral duty, the plaintiff has been 


compelled to incur a loss which the defendant, by reason of a legal 
obligation, would otherwise have incurred: 

3. Where, by a necessity arising from physical danger to his 
own person or property, the plaintiff has been compelled to incur a 


loss, which by reason of the same danger, the defendant would 
otherwise have incurred. 


1. (a) (1) The plaintiff gives his carriage in charge of the defendant, 
and while it is on the premises of the defendant, the latter’s landlord seizes 
it in distraint for rent. The plaintiff may recover the sum paid to re- 
deem it from distraint.? 

(2) The plaintiff is owner of a steamship, hired by the defendant 
under an agreement to pay all wages and expenses of voyages. At the 
expiration of the lease the plaintiff resumes possession, but is obliged 
to pay a large sum due as wages from the defendant to the crew and 


forming a lien upon the vessel. The amount so paid may be recovered 
from the defendant. 


1 Elliot v. Swartwont, 10 Peters, 137. 3 Johnson v. Royal Packet Co., L. 
? Exall v. Partridge, 8 T. R. 308. R. 3C. P. 38. 
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(>) (1) The plaintiff, a carrier, delivers a parcel by mistake to the 
defendant, who sells it. The plaintiff pays to the proper consignee the 
value of the parcel converted. He may recover from the defendant the 
amount so paid. 

(2) Astatute makes both executor and legatee liable for legacy 
duties. The plaintiff, an executor, distributes a legacy to the defend- 
ant, a legatee, before the legacy duty is paid, and is afterwards obliged 
to pay it. He may recover it from the defendant.” 

2. (1) The defendant is the husband of the plaintiff’s daughter, who 
dies during the absence of the defendant in a foreign country. The 
plaintiff pays the expenses of his daughter's funeral. He may recover 
the sum from the defendant. 

(2) The defendant sends a horse by the plaintiff, a railway company, 
to a station on their line, but no agent of the defendant is at hand to 
take charge of the horse. The plaintiff places the horse at a livery 
stable to be kept and fed until the defendant takes charge of it. The 
expense so incurred may be recovered.‘ (1.) 

(3) The plaintiff is owner of a wheat field, and the defendant, by 
the plaintiff’s license, has placed a wheat stack on the premises. The 
plaintiff notifies him to remove it before the stubble is fired; but as the 
defendant neglects to do so and the fire threatens to destroy the stack, 
the plaintiff removes it. He cannot recover the expense so incurred, 


(r.) In this case the attitude of the court was expressed by Pigott, B.: ‘‘ What 
were the carriers todo? They were bound, from ordinary feelings of humanity, 
to keep the horse safely and feed him; and that became necessary in conse- 
quence of the defendant’s own conduct in refusing to receive the animal at the 
end of the journey according to his contract.” That the issue is as to whether 
there is a moral duty seems clearly the position of the court in this case. 

But it is to be observed that the duty runs to the person or thing for whose 
immediate benefit the expense is incurred, and not to the defendant. The 
fundamental idea is that a double necessity carries both plaintiff and defendant 
with reference to a third object, but the final benefit accrues to the defendant. 
For this reason it does not seem that the case of the shipmaster incurring ex- 
pense for the sake of the cargo (referred to by Kelly, C. B. and Pollock, B.) 
belongs in this category. There is no moral duty on the part of the master 
towards the cargo, other than that arising from his contract. It is much more 
natural to regard the master’s right of recovery in such cases as a part of his 


contract of agency; he possesses the customary right of an agent to be re-im- 
bursed. 


1 Brown v. Hodgson, 4 Taunt. 189. 8 Jenkins v. Tucker, 1 H. Bl. 99. 
2 Hales v. Freeman,1 Brod. & B. 4 Gt. Northern R. Co. v. Swaffield, 
391. L. R. 9 Ex. 182. 
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for the defendant was under no legal obligation to rescue his stack, nor 
was the plaintiff under a moral obligation to remove it.! 


(4) The plaintiff supplies necessaries of life to a destitute pauper 
whom the defendant is legally bound to support. The value of the sup- 
plies furnished may be recovered.” 

3. (1) The captain of a vessel, acting as agent for all parties 
concerned, finds himself obliged to jettison one-half of the cargo, 
in order to escape a tempest. The owners of the vessel and the re- 
mainder of the cargo, if ultimately saved, must contribute a portion of 
the loss.? (s.) 


(2) The plaintiff and the defendant are tenants in common of a house, 

The plaintiff incurs expense in repairing it. He can recover, if the re- 

pairs were necessary to preserve the house in a condition of habitable- 

ness. 


(3) In illustration (2) the defendant’s share of the expense is greater 
than the value of his share of the house, as estimated by him. He has 
received no benefit, so far as the cost of the repairs exceed the value of 


the house; and he may surrender the house as an equivalent for the sum 
due. [Submitted.] (t.) 


(s.) It seems clear that the doctrine of general average must be placed here. 
The 


I discussicn of its various topics throws much light on the principles of 
qvasi-contract. The master of course is to be regarded as the agent of the 
plaintiff in making the sacrifice which benefits the defendant. 

The case of saivage seems rather to be assimilated to that of the finder of 
lost property (where the assistance is assented to by the owner). Those hav- 
ing inferior rights of possession in property-lessees, life-tenants, finders, are 
entitled to charge upon the property expenses incurred for its preserva- 
tion, so far as those having ultimate or later rights are benefited thereby. 
Whether this right can be regarded as a quasi-contract right is perhaps 
a question; but it seems preferable to regard it as an incident of the right of 
property. 

(t.) This case of repairs bya tenant in common seems to be on all fours with the 
general average cases, 
cumstinces are two: 
the co-owner, 


The objections to allowing a recovery under such cir- 
(1). The expense incurred may not be to the liking of 
But this is answered by requiring the expenses to be necessary 
for preserving the property. (2) Tie owner might wishjto abandon the prop- 
erty if the expense exceeded iis value to him. But of course to that extent no 
benefit is received by him, as stated in Illust. (3). 


1 Bartholomew: Jackson, 20 


3 See Desjardins, Droit Commer- 
Johns. 28. cial Maritime tome, IV., p. 167. 


* Coutra, Leigh v. Dickson, 15 Q. 
B. D. 60. 


2 Eckman v. Township of Brady, 
45N. W. Rep. (Mich.) 502. 
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A SUMMARY OF QUASI-CONTRACTS. 


Coro.tiary I. 


Where the plaintiff, although he has conferred a benefit upon 
the defendant, has in the course of the transaction, 

(a) Been quilty of illegal conduct towards the defendant, or 
(Lb) Taken part in a@ violation of the penal law or of private 
rights of others of such consequence as to demand the indirect im- 
position of @ penalty, 

No vight to restoration arises. 


(«) (1) A ship is stranded through the negligence of the master, 
and part of the cargo is jettisoned. The owners of cargo are entitled 
to general average, but not the owners of the ship, for the latter’s em- 
plove by his neghgence contributed to cause the loss.! 

(1) (1) The plaintiff, the proprietor of a newspaper, is fined for a 
libel published in his newspaper but written by the defendant. 
not recover from the defendant the amount of the fine.? 

(2) The plaintiff and defendant are municipal corporations and 
as joint owners of a bridge are bound jointly to keep it in repair. In 
consequence of a failure to keep it in repair, a traveler is injured and 
recovers damages from the plaintiff. The defendant is obliged to 
contribute a proportion of the expenses so incurred.® 


He can 


C. CIRCUMVENTION. 


General Principle. — Where in a transaction one party has 
ohtained some benefit from another by fraudulent dealing, possible 
or actual, the other is entitled to the restoration of the benefit or 
its equivalent. 

A. Possible fraud exists in (a) ali dealings with persons who 
by reason of age, sex, disease, or other circumstances, are 
specially protected by the law in the disposition of their prop- 
erty; (4) all dealings between persons in confidential relations 
where special protection is necessary. B. Actual fraud. 


1 See Strang v. Scott, 14 App. Cas. 
601. 


* Colburn v, Patmore, 2 Sumner, 
238. 


* Armstrong Co. v. Clarion Co., 66 
Pa. 218. 
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I. 


The right to recover is limited to the net benefit received by the 
defendant; and either recovery may be made conditional upon 
the restoration of whatever has been received in exchange, ov the 
amount of the gross benefit may be reduced by the amount of any 
benefit received from the defendant at the time of the original 
transaction; provided that no such reduction or restoration is 
necessary if the benefit received by the plaintiff in exchange has 
been lost by vis major or parted with, in the case of personal in- 
capacity (A, (a)) before the cessation of the incapacity, or has 
been lost by vis major, in case of actual fraud, (B) before dis- 
covery of the fraud. [Submitted.]. 


Coro.iary II. 


Where the plaintiff has in the course of the transaction taken 
part in a violation of the penal law or of private rights of such 
consequence as to demand the indirect imposition of a penalty, 
no right arises to the restoration of the benefit. 


(1) The defendant, a creditor, falsely represents to the plaintiff, 
a debtor, that other creditors are about to attach his property, and 
induces him to assign to the defendant all his property, to evade the 
other creditors, the defendant promising to return the property. The 
plaintiff cannot recover it.! 

(2) The plaintiff plays at cards with the defendant, and the latter, 
by cheating, wins. The plaintiff afterwards discovers the fraud and 
claims the sums paid by him. The gaming was illegal, but he may 
recover.? 

Joun H. Wiemore. 

Tokyo, JAPAN. 


1 Trimble v. Doty, 16 O. St. 118. 2 Webb v. Fulchire, 3 Ired. L. 485. 
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THE DECISIONS OF THE COMPTROLLERS. 


I. The comptrollers decide upon the lawfulness and justice of 
claims and accounts subsisting between the United States and 
particular citizens.! 

Since 1863 the Court of Claims has been open to all those who 
formerly were obliged to look for the settlement of their demands 
to the comptrollers alone.? In 1887 all of the District and 
Circuit Courts of the United States were given concurrent juris- 
diction with the Court of Claims.* The decisions of the comp- 
trollers are not now what they used to be. Letus see what they 
were before the Court of Claims was established. 

The act of 1789, by which the treasury and its several bu- 
reaux were organized, required the auditor to receive all public 
accounts, and after examination to certify the balance and trans- 
mit the accounts with the vouchers and certificates to the comp- 
troller ‘* for his decision thereon.’’ There was added a proviso — 
‘that if any person, whose account shall be so audited be dis- 
satisfied therewith, he may within six months appeal to the 
comptroller against such settlement.’’ ¢ 

The decision upon this appeal was evidently meant to be final 
and conclusive upon all persons. Conclusive upon the claimant 
because for him no other redress, executive or judicial, was pro- 
vided. Binding upon all executive officers because the power of 
deciding was vested in the comptroller and in no one else.® 

The act of 1789 embraced only those accounts which had for 
their object the withdrawal of money from the treasury. Its 


1 This is almost the exact language 
of Mr. Madison. Annals of Congress, 
June 4, 1789. 

2 Act March 38, 1863, 12 Stat. 765. 


August 16, 1856, 11 Stat. 49, Sec 4, in 
&@ special class of accounts from the 
comptroller to the Secretary of the 
Interior. This proves that in all other 
3 Act March 3, 1887, Sec. 2, 24 Stat. classes of accounts his decisions were 
B05. not to be reviewed by executive 
4 Act September 2, 1789, 1 Stat. 65. officers. 
5 An appeal was allowed by act of 


VOL. XXV. 48 
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whole machinery was devised for those demanding payment. It 
gave such persons wo opportunities to be heard. Whether we 
accept the view of the proviso which seems to have been taken 
at an early day — that it meant to stop certain claims at the 
very threshold by making the auditor’s adverse decision binding 
on the claimant, if not appealed from to the comptroller within 
six months; or the later and, perhaps, more correct view, 
that it contemplated the possibility of adducing further evidence 
to affect the comptroller’s decision already given in the regular 
course of his revision of the auditor’s settlement,? we are con- 
strained to the opinion that there is nothing in this system which 
makes the comptroller ‘*a mere agent of only one of the par- 
ties,’’ (the government); or renders the different processes of 
adjustment at the treasury ‘* confidential.’’ * 

Accounts and claims were after submission to be decided. An 
appeal was to lie to the comptroller from an adverse decision. 
This implies argument, access to records, and patient research. 
The adjustment was to be conducted ‘ by sworn officers bound 
to do equal justice to the government and the individual.” 
The accounts were meant to be the ‘* records of the proper de- 
partment and always open to the inspection of the party inter- 
ested.’’* Congress intended that the comptrollers should ‘hear 
and determine’’ all money demands against the government. 

But there comes before the comptroller a class of accounts 
which do not seek a warrant upon the treasurer for the payment 
of money. Froma very early day funds have been advanced to 
certain public officers to be disbursed. These officers are in fact 
so many assistant treasurers, but they are in many cases 
stationed in other departments of the government and subject 
to their orders. 


1. S. v. Guthrie, 17 How. 284, processes are described by the Court 
304; MSS. Opinion of the Solicitor of of Claims. See Buffalo Bayou R. R. 
the Treasuary, April 18, 1870. Co’s case, 16 Ct. Cl. 238, 245; Sav- 

2 Mayo’s U. S. Fiscal Department, ings Bank of Pittsburg Case, Jbid., 
vol. II. p. 96; Comptroller Upton’s 335, 350, 351. 


opinion, March 8, 1878; Digest of 4 The words cited are those of 
Second Comptroller’s Decisions, 1884, Taney, C.J.,in Bruce v. U.S., 17 How. 
secs, 388, 389. 437, 439. 


8 Thus *:e comptrollers and their 
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They submit accounts of their expenditures. What they seek 

is the entry of credits to reduce or extinguish the amount col- 
lected or received by them, with which they stand charged. The 
greatest confusion has crept into ali that has been written upon 
the subject of treasury adjustments because their ‘* claims ’’ for 
credits have not been distinguished from the mouey demands of 
public creditors. They are in fact governed by a wholly differ- 
ent statute. Accounts calling for payment were provided for by 
the act of 1789. The accounts of these officers are governed by 
the provisions of the act of 1795.! This act required the prompt 
submission of these accounts tothe auditor. Theauditor in certify- 
ing to the comptroller the amount to be placed to the oflicer’s cred- 
it was to furnish at the same time ‘‘a particular list’’ of such 
claims for credits as he might disallow: the comptroller was then 
to prepare a list of such as he would not admit, passing such as he 
approved to the officer’s credit on the public books. These lists 
of disallowances were to be served on the officer and a day set 
for a hearing. The law carefully prescribed all these steps, and 
added that if the claimant, after notice given, neglected or 
omitted to assign in writing or otherwise reasons why the sus- 
pended credits should be admitted, he should be forever barred 
from making any claim for them; if, however, he availed him- 
self of the opportunity to be heard, the comptroller was required 
to consider his reasons ‘* according to the principles of equity 
and the usages of the treasury department.’’ After argument 
the comptroller’s decision was to be ‘ final and conclusive to all 
concerned.”” 

By a law passed two years afterwards an officer of this class 
was permitted, when he was sued by the government, to set up 
for the purpose of reducing its demands these claims presented 
to but disallowed by the accounting officers.?, Thereafter the 
decisions of the comptroller upon claims for credits were * con- 


1 Act March 3, 1795, 1 Stat. 441— from surprise, by informing him 
wholly omitted from the Revised through the treasury department, be- 
Statutes. fore the time of trial, of the credits 

2 Act March 3, 1797, Sec. 4: 1 Stat. which have been claimed, and the rea- 
512, now secs. 951, 957 Rev. Stat. sons for the rejection of them.” U.S. 
This act “ guards the district attorney v. Hawkins, 10 Pet. 125, 133. 


| 
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elusive upon the government but not so as against the indi- 
vidual.’’ } 

Inasmuch as the officer sued was allowed to set up claims which 
the comptroller had refused to place to his credit, it of course 
followed that the treasury balance against him was not to be con- 
elusive, but the courts considered the transcript from the treas- 
ury books prima facie evidence of the officer’s debt.? 

In all such suits the courts have before them transcripts 
from the ** books and proceedings of the treasury.’’ The tran- 
script **from the books” contains ‘* charges of moneys ad- 
vanced or paid by the department to the agent, and an entry of 
items suspended, rejected or placed to his credit,’’ and that of the 
** proceedings *’ includes ** the decision made on the vouchers ex- 
hibited and the statement of the amount.’’* ‘These ‘* proceed- 
ings’’ are those which the act of 1795 requires, but the trans- 
cript is receivable in evidence though it appears that the officer 
has not been notified because, under the later act, he has “a 
fair opportunity of establishing his account, if just, without a 
notification from the comptroller.’’ + 

The courts construed the act of 1797 very liberally. A comp- 
troller could not admit credits for expenditures, however honest 
and wise, if not within the appropriation acts passed for his 
guidance. 

The courts went so far as to say that ‘* it was a reasonable 
construction of the act that it intended to allow the defendant 
the full benefit at the trial of any credit, whether arising out of 
the particular transaction for which he was sued or out of any 
distinct or any independent transaction which would constitute 
a legal or equitable set-off in whole or in part of the debt sued 
for by the United States.’’® 
It was out of the question for the comptrollers to go this 


1U. S. v. Jones, 8 Pet. 375, 384. by new and substantive provisions of 
2 Bruce v. U. S., 17 How. 437,439; the act of 1797 and March 8, 1817. It 
U. S. v. Gaussen, 19 Wall. 198, 212; is not abrogated, however, so far as it 
Soule v. U. S., 100 U.S. 8, 11. outlines a correct and equitable sys- 
3 Smith v. U. S., 5 Pet. 292, 300. tem of treasury adjustment. 
4 Walton v. U. S., 9 Wheat. 651. 5 U. S. v. Wilkins, 6 Wheat. 135, 
In Smith v. U. S., 5 Pet., at page 299, 144. 
this act of 1795 is declared abrogated 


eas 
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length. But there is no doubt that they did not exercise the 
full power which was intrusted to them by the act of 1795. 
That act taken in connection with the act of 1797 constitutes an 
admirable process for sifting the questions that arise in the adjust- 
ment of the accounts of revenue officers, and referring to the 
courts for settlement those which involve the greatest doubt. 
But it is to be feared that more stress was laid by the comptrol- 
lers upon the usages of the treasury department than upon 
“the principles of equity.’’? 

Thus Mr. Wirt, as Attorney-General, informs the Secretary 
of War, March 20, 1823, that under the law of 1792? author- 
izing the treasury department to prescribe the forms of keep- 
ing and rendering a// public accounts, regulations so strict and 
rigid had been promulgated that the accounting officers did not 
feel themselves authorized to admit secondary proof, even in 
those cases in which courts of law, from the loss of the primary 
proof, would admit it. Hence, says Mr. Wirt, ‘* it was no un- 
usual thing for a person found a debtor by the rules of evidence 
which govern the accounting officers, to request that he might 
be sued for the supposed balance, in order that he might 
have the benefit of the more liberal rules of evidence which pre- 
vail in courts of law.’’? But it must be remembered that a 
claim disallowed might be established before a jury. And it 
must also be remembered that the distinction between allowing 
a claim for money and admitting a credit seems never to have 
been drawn by the comptrollers, though it has been emphasized 
by Congress.‘ 

The Supreme Court treated the comptroller as a subordinate 
tribunal: regarded the proceedings under the act of 1797 as in 
the nature of an appeal from him: and took pains to consider 
his decisions. 


In 1834 that court said: ‘* In the performance of their official 


1“The treasury officers seem to etal., 1 McLean, C. C. 468. See also 
pay more regard to their own peculiar 1 Opinions, 161. 


forms, than to the requisites of the 2 Act May 8, 1792, 1 Stat. 279. 
‘law or the decisions of the courts of 51 Opinions, 598. 
the United States”? U.S. v. Edwards 4 See this distinction clearly made 


in act March 1, 1823, 3 Stat. 770. 


ase aaa 
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duty the treasury officers act under the authority of law: their 
acts are public, and affect the rights of individuals as well as 
those of the government. In the adjustment of an account they 
sometimes act judicially, and their acts are all recorded in the 
books and files of the treasury department. So far as they act 
strictly within the rules prescribed for the exercise of their 
powers, their decisions are in effect final: for if an appeal be 
made, they will receive judicial sanction.’’! 

The word, ** sometimes,’ requires explanation. Whenever the 
comptrollers adjust accounts under the proviso of the act of 1789, 
or under the provisions of the act of 1795 (especially if disal- 
lowances occur ), they always act judically. But there is a class 
of accounts the stating of which is purely ministerial. 

Under an act of 1820,? the comptroller states the accounts of 
certain officers and certifies them to the agent — now the so- 
licitor —of the treasury, who is authorized thereupon to issue 
warrants of distress against the delinquent officers and their sur- 
eties, directed to the marshal of their district. The marshal 
must make good the money appearing to be due to the gov- 
ernment by seizing and selling the goods and chattels of the 
delinquent officers and their sureties. He is even authorized to 
commit the body of a delinquent officer to prison, there to re- 
main until discharged by due process of law. 

This summary process of collecting debts cannot issue on all 
accounts certified by the comptroller. The act simply puts those 
collectors and disbursers of public money who fail to render 
their accounts and to pay over in the manner and at the time re- 
quired by law or regulation the sums that remain in their hands, 
in the class of defaulters, and permits this swift and extraordinary 
process to be employedagainst them. Imperative necessity ”’ 
has forced governments to obtain by these means or by systems 
of fine and penalties, the dues necessary for their maintenance, 
whether in the possession of citizens or of the officers employed 


1 U.S. v. Jones, 8 Pet., at page 385. act of May 29, 1830, 4 Stat. 414, 
See also Bruce v. U.S., supra, at page all the duties of the agent of the 
439. treasury were transferred to the so- 

2 Act May 15, 1820, 3 Stat. 592, now _licitor of that department. 
sections 3625-3637 Rev. Stat. By an 
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to collect and disburse them. Sovereign states do not in general 
permit such claims to become subjects of judicial controversy.! 

This process can issue only on those accounts in which no con- 
tests arise ; only on those which demand in their adjustment no 
exercise of judicial functions. The act creates a special tribunal 
with limited powers and a particular jurisdiction, whose duties 
are purely ministerial. Under it comptrollers can act on no 
other persons or subjects than those marked out in the power, 
nor can they proceed in a manner different from that which it 
prescribes.* 

In settling accounts meant to be used as the bases of distress 
wirrants comptrollers must confine themselves to those pertain- 
ing to the officers named in this act, and even to that smull class 
of their accounts in which there is nothing to do but to enter 
charges for monevs received and credits for thosedisbursed. If 
the account involves disputed claims, that fact alone indicates 
that the issuance of a warrant of distress is out of the question, 
for an account upon which such a warrant is to issue must ‘ ex- 
hibit ¢ru/y the amount due the United States.’’ 

The necessity of withholding credits may justify proceeding 
against an officer in a court of justice, in which he must make 
good his claim, but cannot justify the issuance of a warrant of 
distress 

It seems clear from this review that before one can determine 
whether a comptroller has exercised judicial functions in any 
case, the nature of the account and the purpose in view in its 
settlement must be explained. If it is a claim for the payment 
of money the comptroller’s decision, if favorable, will come 
before the head of a department who must execute it by draw- 
ing a warrant in payment of the claim; if adverse to the claim, 
it will be binding upon the applicant, who, however, may be en- 
titled to another hearing. If it is a claim for a credit in the ac- 
counts of a public officer, the decision, if it admits the claim, is 
conclusive upon the government; if it rejects it, it is ‘* final and 


1 Murray’s Lessee v. Hoboken Barbourseriatimin Ex parte Randolph, 
Land, etc., Co., 18 How. 272, 282. 2 Brock. 447. 
2 See Opinions of Marshall and 3 Ex parte Randolph, supra, Mar- 
shall, C. J. 
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conclusive to all concerned,’’ except that the credit may be 
allowed in a court when plead as a set-off. If it is a decision 
that a disbursing oflicer is indebted in an amount certain for the 
collection of which a warrant of distress is to be issued, the 
act of 1820 makes provision for its judicial review, but until 
reviewed, it is final and binding.’ 

Il. Before calling attention to the decadence of the comptrol- 
ler’s power since the erection of the Court of Claims it is proper 
to notice three remarkable features of his jurisdiction. 

(1) There was no appeal from him, as has been already men- 
tioned, to the secretaries or to the President. All of the laws 
speak of his decisions as final.? 

The intervention, however, of the secretaries was required 
when certificates of the comptroller were issued in favor of 
claimants. It was early decided that though they could not in 
such cases reverse the allowances and readjust the accounts, they 
were at liberty to decline to issue warrants on the treasurer in 
payment of the sums declared to be due by the comptrollers. 
As the secretaries were considered responsible for the control of 
the expenditures of their own departments, they certainly had 
a right to look into the validity of claims before drawing or- 
ders for their payment. They were not to be expected to act 
in such matters as mere passive instruments of treasury 
officials.’ 

This power to arrest payments led, however, to the assertion 
of a right possessed by the secretaries to give directions binding 
upon the comptrollers concerning credits to be allowed.* 


1 Murray’s Lessee v. Hoboken 3 See 2 Opinions (Butler), 652; 

Land, etc., Co., supra, at pp. 280, 281. (Berrien) Ibid. 302; Second Comp- 
2 Mr. Wirt cites these laws in 1 troller Hall’s decision (printed), Feb. 

Opinions, 624. And see act of August 10, 1851. 

16, 1856, (11 Stat. 49, Sec. 4). A bill *5 Opinions (Crittenden), 630; 

(S. 251) was introduced by Senator (Cushing), 7 Jd. 453, 464; 8 Id. 293, 

Call on Dec. 12, 1887, subjecting all 297. The act of March 30, 1868 — 

decisions upon accounts to the re- now Sec. 191 Rev. Stat., — ended this 

vision of the Secretary of the Treas- controversy, by declaring the conclu- 

ury and authorizing him to overrule siveness of the balances certified by 

or reverse them “either for error or the comptrollers. 

because of newly discovered and ma- 

terial evidence.” 
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During the controversy over this question it became necessary 
fur the comptrollers to distinguish between their executive and 
judicial functions, and to claim that in the exercise of the latter 
they were not subject to the supervision even of the Secretary of 
the Treasury —in other respects their superior. One result of 
that controversy was that their decisions ceased to be the de- 
cisions of a department — if such they ever were — and became, 
from their own point of view at least, the decisions of a special 
independent tribunal, only nominally attached to the treasury.’ 

(2) No general statute of limitations circumscribed their ju- 
risdiction. Various claims arising out of wars were, indeed, 
barred from time to time by special acts, and the surplus fund 
acts, beginning at a very early period of our history, imposed 
some check upon the entertainment of old demands. Itis not 
correct, however, to say, as is so often said, that Congress never 
passed a general statute of limitations applicable to the account- 
ing officers. By act of March 3, 1845, Congress forbade them to 
act upon any account which had not been presented within six 
years from the time when it first accrued.? 

But as this was repealed the next year it may be plausibly 
argued that Congress has shown a deliberate intention of having 
claims and accounts investigated by the auditors and comptrol- 
lers whether promptly presented or not. 

(3) Though authorized to pronounce decisions conclusive 
within the limitations mentioned, upon the claimant and the 
government, involving millions of dollars and affecting large 
classes of citizens, there was no law that required or even author- 
ized these decisions to be printed. They existed in tradition, 
stored away in the memories of the experts of the several of- 
fices, and constituted a sort of common law. As comptrollers 
were left to these unreported decisions, these traditions of the 
treasury law, and their own sense of what was right in the 
particular case, it is not surprising that their departures from 
uniformity were greater than those which occurred in courts of 


1See Delaware Steamboat case, married women. Both this provision 
5 Ct. Cl. 55. and the one that repealed it (act 
* 5 Stat. 764, Sec.4. The actsaves August 10, 1846, 9 Stat. 97, Sec. 5) 
the rights of infants, lunatics and were attached to appropriation bills. 
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justice.' Nor is it surprising that a court in process of time 
erected by their side, having jurisdiction over the same class ef 
claimants, should manifest less respect for their decisions thay 
for departmental rulings proved by printed records to have beer 
uniformly adhered to from the beginning. 


Something should, perhaps, be said here upon the authority 
of the comptrollers to grant rehearings or to re-open accounts 
once closed. 

There is, of course, an evident impropriety in charging a man 
behind his back with moneys which it is thought he has not ac- 
counted for or credits improperly granted after he has had what 
he supposed was a final settlement and departed. This the court 
said in ex parte Randolph could not for any reason be done? 
Neither the accounting officers who made the settlement nor their 
successors in office can do it without exceeding their authority 
and rendering all processes founded on their certificates of in- 
debtedness absolutely void and of no effect. But can they, on 
the other hand, upon the application of the officer whose ‘ claims 
for credit’’ have been rejected, grant a rehearing? It seems 
clear that those who after notification neglect to present reasons 
for the admissions of such claims were meant to be forever bar- 
red from setting them up, and that the decisions of the comp- 
troller rejecting, after hearing argument, claims of this sort were 
meant to be final and conclusive.* But as this legislative inten- 
tion was soon changed, and such persons were permitted to set 
up in court asa counter demand in reduction of the balance saed 
for by the government any claim presented to but disallowed by 
the accounting officers, there can be no doubt that to save the 
expense of a useless trial, the comptrollers can and should adopt 
liberal rules of rehearing in this class of cases. Errors of cal 
culation and other palpable mistakes of fact are always open to 


1 See Finance Report for 1855, p. the accounting officers was made 
5 through ‘‘fraud, imposition or mis- 
2 When an item has been passed to take.” U.S. v. Kuhn, 4 Cranch C. C. 
an officer’s credit on the books of the 401, 419. 

treasury, it cannot be afterwards re- 3 Act of 1795, supra. 

voked unless its original allowance by 
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correction whenever discovered and by whomsoever committed. 
So, too, should an error of law manifest upon the face of the 
decision or the production of newly discovered material evidence 
constitute a good ground for a rehearing in such cases.’ But it 
js equally plain that one whose demand is for the payment of 
money Was never meant to have but one opportunity after the 
rejection of his claim to be reheard, and that the application for 
that purpose was required to be submitted within six months 
from the time of the rejeetion.? 

If not successful in this ‘* appeal,’’ as it was called, he failed 
unless he could prevail upon Congress to provide for his case by 
special legislation. Such a rule, never harsh, all things consid- 
ered, is certainly not so in this day when the courts stand open 
to all such persons who use reasonable diligence. 

Inasmuch as applications for rehearings in cases of the kind 
last mentioned occur in greatest numbers upon a change of in- 
cumbents, nearly all the literature upon the subject concerns the 
respect which must be shown by comptrollers for the decisions 
of their predecessors. But it seems much more reasonable to re- 
fuse claimants a rehearing because they have slept on their rights, 
or because there has already been pronounced a final decision in 
their case, than because that decision was rendered by one who 
is now out of office. Some comptrollers have held office for 
over ten years. It is absurd to say that they may rehear a case 
decided by themselves ten years before the new trial is request- 
ed, but that their successors cannot re-examine one decided 
without argument ten days before they took their seats. There 
appear to be but two material questions which can affect the 
comptroller’s action when asked to give another hearing: 

(1) What is sought —the entry of a credit to reduce a bal- 


ance standing against an officer, or a warrant for the payment of 
money? 


13 Op. 148, 149; 4 Id. 79; 4Id. 341; ble seems as fair as one that allows an 

8 Id. 198, 214; U.S. & B’k of Metrop- indefinite number. It seems that if it 

olis, 15 Pet. 377, 400, 401. is a matter of discretion with the 
* As the proviso to the act of 1789 treasury officials atime limit at any 

is not carried into the revision, the in- rate should be set by them. 

ference that no second trial is permissi- 
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(2) If the former, is the evidence now presented sufficient to 
warrant the entry? If the latter, have there been a decision 
after argument, and promptness in asking for a review? 

It may be said that these suggestions are worthless because 
based upon the erroneous assumption that the opportunity 
afforded claimants by the acts of 1789 and 1795 to make good 
their demands is still in practice extended. 

But the answer is that these suggestions embody the principles 
laid down by the early writers who proceeded upon the theory 
that the laws in question did govern the practice, and that if 
neither the opportunities afforded by those acts nor any oppor- 
tunities similar to them are extended to claimants then the peti- 
tions in question are not for a rehearing but for a hearing, 
and all the literature on the subject of rehearings is irrelevant, 

III. By the act of February 24, 1885,! a court was established 
with power * to hear and determine all claims founded upon any 
law of Congress or upon any regulation of an executive depart- 
ment, or upon any contract, express or implied, with the govern 
ment of the United States.”’ 

This tribunal was designed to assist Congress in determining 
the merits of those claims which the accounting officers could not 
entertain or would not allow, and which were in consequence 
urged upon the legislative branch for the purpose of securing the 
passage of private acts. The court was required to report the 
evidence and its findings to Congress. The authority confer- 
red —** to hear and determine ’’ — might be supposed to indi- 
cate that the court was to proceed to judgment, but this power 
was not given until 1863. The language is also broad enough 
to confer the authority to hear every kind of claims even those 
which in ordinary course would be presented to one of the 
auditors of the treasury — such as a demand by an officer for his 
salary. But it cannot be considered the deliberate intention of 
Congress by the establishment of this tribunal to narrow or to 
divide the jurisdiction of the comptrollers.? 


1 10 Stat. 612. cided by the court, says: ** This large 
2 Judge Richardson in his History, number of claims has been withdrawn 
etc., Court Claims (see 17 Ct. Cl.10), from Congress and has been judicially 
speaking of the number of cases de- disposed of. To that extent, there- 
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The plain purpose was to submit to judicial investigation that 
class of claims the pressing of which had brought embarrassment 
and even scandal upon Congress. It is difficult to define with 
precision what this class embraces. But it requires no mental 
effort to arrive at the conclusion that it did not comprehend the 
ordinary demands annually covered by appropriation acts which 
the law required the auditors to receive and the comptrollers to 
decide. 

The act of March 3, 1863,? which gave this tribunal the power 
to proceed to judgment, conferred the same jurisdiction as that 
given by the previous act, with the additional power to entertain 
set-offs and counter demands interposed by the government. 

The court, following the spirit of the act of 1797, required 
those whose demands came within the jurisdiction of the account- 
ing officers to show that their demands had been submitted to 
these officers and that they had rejected them; and to furnish 
their decisions.* 


«To allow,’’ said the court, ‘* every creditor of the govern- 


ment, his option to bring suit in the Court of Claims or have his 
account adjusted at the department, would produce the wildest — 


confusion in public accounts and overwhelm this court with 
business in a single day which it could not dispatch in a year.’ 4 

But the Supreme Court upon the first opportunity overthrew 
this rule. Since this condition has been removed the Court of 
Claims has expressed surprise at its own early fears, which, it 
says, have not been realized. 

The fact is, few cases are brought before the court, as it in- 
forms us,° until an effort has been made to obtain payment at 
the treasury. There is no expense of a trial before the account- 
ing officers. Affidavits there take the place of evidence. 

Moreover, if application be first made to the court and the 
decision is adverse to the claimant, and is not appealed from, or 


fore, the legislative branch of the gov- 2 12 Stat. 765. 
ernment has obtained relief from what 3 See ‘“‘ Rules of Practice,’’ 1 Ct. Cl. 
are really and properly judicial 4 Sweeny’s case, 5 Ct. Cl. at p. 293. 
duties.” 5 Clyde v. U.S.13 Wall. 38. 

1 But the court now entertains these 6 Ravesies’ case, 21 Ct. Cl. at p. 248. 
demands. Moore’s case, 4 Ct. Cl. 139; 
Patton’s case, 7 Id., at p. 371. 


YIIM 


740 


25 AMERICAN LAW REVIEW. 


if appealed from, is sustained by the Supreme Court, the appli- 
cant cannot seek redress from the comptrollers, for the claim is 
by statute forever barred. 

‘* Claimants,”’ adds the court, ** under the advice of counsel 
are, of course, not disposed thus to close to themselves without 
effort, any avenue, especially a simple, inexpensive, and easy 
one, by which there exists any probability or possibility of 
obtaining a favorable decision.”’ 

This information will surprise those who have not been ob- 
serving the wonderful growth of liberality manifested toward 
public creditors and claimants. 

If there is a possibility of succeeding at the treasury they 
will seck that avenue, for it costs nothing. Failing there, they 
can seek the courts, if the statute of limitations does not block 
the way. If it does, they may prevail upon the head of the 
department in which the claim is pending to refer the case to 
the court, where it may be proceeded in as if originally begun 
by the claimant !—the statute of limitations not running for 
such period as the claim may have been pending in the depart- 
ment.’ It is difficult to understand how certain classes of these 
claimants, when they fail before the comptroller, can succeed 
anywhere, for — 

‘*Claimants are not required in the treasury department,” 
says the Court of Claims, ‘‘ to prove their cases with all that 
strictness required here, and in other courts of law. The de- 
partment is not organized for the trial of cases in that way. 
The accounting officers have to depend upon the assumed integ- 
rity of the officers who have authority to receive supplies and 
issue vouchers, and no counsel appears before them to look up 
and interpose defenses. Affidavits and ex parte evidence consti- 
tute all that is presented in the support of claims.’’ ® 

So it would appear that the government’s chief reliance is 
upon the comptrollers unassisted by counsel, and destitute of the 
means of testing the truthfulness of witnesses; that the comp- 


1-Act March 3, 1887, 24 Stat. 505; 663, 669; 14 Ct. Cl. 148; Finn v. U.S, 
See also Sec. 1063 Rev. Stat. 128 U. S. 231, 232. 

2 Winnnisimmet Co.’s Case, 12 Ct. 3 Charles’s case, 19 Ct. Cl. 316, 319. 
Cl. 319; U. S. v. Lippitt, 100 U. S. 
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trollers — though so inadequately provided with machinery for 
the discovery of truth —are not restricted by any statutes of 
limitations; ? that claimants have access both to this tribunal 
aud the courts: that an adverse decision by the former does not 
prevent them from entering the latter, nor affect them being 
there ; and moreover, that they have two ways of reaching that 
court, one on their own motion, the other by reference of the 
department. 

In the early decisions of the Court of Claims various awards of 
officers authorized under certain acts to make them were dis- 
cussed. It was held that the submission by Congress of special 
claims to a treasury officer **to adjudge and award’’ 
cording to the principles of law, equity, and justice,’’ constitutes 
an arbitrament.22 Why should this not extend to whole classes 
of cases? Beginning in 1816, Congress referred to a special 
eommissioner of claims for ‘‘ adjudication’’ all claims that 
might be submitted growing out of certain losses in wars.’ 
Afterwards these were transferred to the third auditor, not as an 
2ccounting officer, but as a special commissioner. The judg- 
ments of these commissioners were to be entered in a hook, 
aad a copy duly authenticated was to be paid at the treasury 
upon presentation.* Yet this court held that one of these 
awards made by the auditor was not final on the claimant though 
be accepted it.° 

Then there are certain claims which the laws refer in a special 
way to the accounting officers.® 

But these, says the court, may not only be sued on when re- 
jected at the treasury, but brought to the court at any time 
within six years from the date of the act permitting them to be 
beard, though Congress had set two years as the limit of time in 
which they were to be presented to the auditor. Further, 
statutes requiring accounts to be forwarded to the proper ac- 


2 McClure’s case, 19 Ct. Cl. 25. 5 Bogert’s case, 2 Ct. Cl. 159; 3 Id. 

2 Carmick and Ramsey’s case,2 Ct. 18. See Gordon’s case, 1 Id. 1; Gil- 
Ci. 126. bert’s case Jbid. 108; Chorpen- 

* Act of April 9, 1816, 3 Stat. 261. ning’s case, 3 Jd. 140, 145. 

* Acts of April 20, 1818, 3 Stat. 464; 6 Thomas’ case, 16 Ct. Cl., at p. 
March 3, 1849, 9 Id. 414. 527; Ravesies’ case, 21 Id. 243. 
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counting officers do not make the presentation to such officers 
a condition of bringing an action thereon in the court. The 
suit, too, may be entertained notwithstanding the auditors are 
busy with their investigation.! 

The court has had so little regard for the decisions of the 
comptroller as to grant the recovery of an allowance made by 
him under a mistake of law.? 

This policy has since been, however, somewhat modified, 
The court now holds that a payment erroneously made in good 
faith by the government is binding upon it and cannot be re 
called.® 

It will now not allow an adjustment of a comptroller to be at- 
tacked if it is shown that he had jurisdiction and that the money 
was paid merely under a mistake.of law; but the early decision 
has never been disavowed. 

It is in McKnight’s case * that the whole process of settling ac- 
counts at the treasury is minutely described. No reference is 
made in this description, however, to the different classes of ac- 
counts and claims above mentioned and the different laws ap- 
plicable to them, and it is contended that the certification and 
orders given previous to the issuance of the draft by the treas- 
urer originate no rights, but are mere departmental proceedings 

All of these proceedings, it is said, are merged in the draft. 
It is the draft of the treasurer that becomes, in the light of this 
explanation, the important step in accounting, though it was 
a step unknown to the system during the first half of its ex- 
istence, and may now be dispensed with by any claimant who 
chooses to demand the money itself in payment of the secre- 

tary’s warrant ; and this warrant, as is well known, must either be 


' Clyde’s case, 5 Ct. Cl. 134; Col- 
lins’ case, 15 Jd. 22. 

* McElrath’s case, 12 Ct. Cl. 201, 
212. Inthis case the court said that 


This was followed by the majority of 
the court in McKee’s case, 12 Ct. Cl. 
504, 551, 552. 

8 Warden’s case, 16 Ct. Cl. 86; 
Arthur’s case, Jbid. 422, 433; Hedrick’s 


the rule that money paid by a mistake 


of law cannot be recovered “ rests on 
no principle, but only on expediency 
in the litigation of individuals. * * * 
We think the rule not applicable to the 
United States.” 


See pp. 217, 218. 


case, Ibid. 88; Mullett’s case, 21 Id. 
485. 

413 Ct. Cl. 292. See Buffalo Bayou 
R. RB. Case, 16 Id. 238. 
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issued upon the comptroller’s certificate, or the whole case — 
if controverted questions of law or fact are involved, and cer- 
tain other conditions exist — transmitted to the Court of Claims 
for judgment.! 

It was determined in this case that the comptroller’s decisions 
in favor of claimants are not even prima fucie evidence that the 
government is indebted to them. 

Yet, as we have seen, when one is sued by the government, 
the Supreme Court has held that so far as the credits shown by 
the treasury transcript are concerned, the decision being against 
the government is conclusive upon it.?_ This theory advanced in 
McKnight’s case has been industriously elaborated and extended. 
It is now a firm conviction of the Court of Claims that the de- 
cisions of the accounting officers have no effect upon the legal 
rights of the parties except among the executive officers in the 
matter of accounting: that their only practical effect is to author- 
ize the issue of warrants or to prevent such issue.® 

It was only a step from this to the position that a voucher 
given by a quartermaster of the army or some such officer is en- 
titled to more respect as indicating the indebtedness of the gov- 
ernment than is the certified balance of accounting officers.‘ 

It was in the Real Estate Savings Bank’s case * that the court 
distinguished between the decisions of the comptrollers and 
the adjudications of heads of departments and others (e.g., 
a commissioner of internal revenue) upon matters ‘* submitted 


1 Cf. secs. 191 and 1063 Rev. Stat., official sanction. The vouchers of an 


and see 13 Opinions, 6, 15 Jd. 596, 626. 
That drafts are based on warrants, 
see Rey. Stat., Secs. 3593 and 305; 
that warrants are based on certifi- 
cates of comptrollers, see Sec. 269, 
cl. 1, sec. 313, cl. 4; sec. 317 as to 
first comptroller and commissioner 
of customs; sec. 273 cl. 1 and sec. 
3673 as to second comptroller; and 
sec. 277 cl. 7, secs. 3674, 4055 as to 
sixth auditor (who is comptroller in 
fact.) 


2“The accounting officers of the 
treasury act upon the accounts and 
give to the credits, as entered, their 


VOL. XXV. 


individual are all submitted to these 
officers, and their decision has always 
been considered as conclusive upon the 
government, but not so as against the 
individual.” U. S. v. Jones, 8 Pet. at 
page 384. 

3 Longwill’s case, 17 Ct. Cl. 288. 

4 McCann’s case, 18 Jd. 445. In 
Ridgway’s case, 18 Jd. at p. 714, the 
court said: ‘The processes of the 
treasury are all ex parte, and not finally 
consummated beyond recall until a 
check has been issued upon a war- 
rant.” * 

5 16 Id, 335, 343. 
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by law to their sole discretion, judgment, and determination.” 
The latter, said the court, bear a ‘ different relation to the rights 
and liabilities of the parties from the results reached by mere ac- 
counting officers in the process of settling accounts in the treas- 
ury department.’’ Here we begin to see what the comptrollers 
have lost by straying from the departmental fold. If their de- 
cisions had been from the first recognized as the decisions of the 
President, or, what is the same thing, as treasury decisions, this 
distinction would never have been made. 

Unquestionably the laws plainly indicate that there are matters 
submitted to the sole discretion, judgment, and determination of 
the comptrollers — if we exclude the additional redress afforded 
by the opening of the courts to persons having such matters to 
be adjudicated. 

Having concluded that there is nothing judicial in the method 
of reaching results in the comptrollers’ offices, and that little 
respect is consequently due them when reached, the court pro- 
ceeds with great care to mark off the boundaries of their juris- 
diction and to inform them concerning the proper manner of 
exercising it. 

For instance. They must confine themselves to accounts 
which can be adjusted by ‘‘ an arithmetical calculation.!’ They 
must refuse to entertain claims for unliquidated damages.’ 
(This in the face of statutes which expressly prohibit the court 
from adjudicating claims growing out of the war, and which con- 
fide that immense and delicate business to the accounting officers. )’ 
They must not review, revise, or alter items allowed by those 
charged with the duty of making the allowance;* but if, how- 
ever, they make adjustments under the direction of the secretary 
and he has no authority to issue the instruction in question, such 
settlements are not valid.© They have jurisdiction to settle 
claims for rent of realty brought by those whose premises were 
occupied by the army during the war without agreement, and 


1 Powers’ case, 18 Ct. Cl. 263. Feb. 21, 1867, 14 Stat. 397; March 3, 
2 Carmick’s case, 2 Ct. Cl. 126, 140; 1887, 24 Stat. 505. 

McKee’s case, 12 Jd. 504, 556. 4 Water’s case, 21 Ct. Cl. 30. See 
3 Act July 4, 1864, 13 Stat. 387; also Turner’s case, 19 Id. 629. 

5 Melville’s case, 23 Id. 74. 


| 


THE DECISIONS OF THE COMPTROLLERS. 745 


they must ascertain the amount due by the light of the in- 
formation given by the court.'| That neither in the legal nor 
mercantile sense of the term are the accounts of the government 
and its officers to be considered * finally adjusted.’’* That the 
accounting officers cannot, however, settle stale claims nor re- 
examine claims rejected by their predecessors, except for fraud, 
errors of calculation or newly discovered evidence.* 

IV. The act of 1887, **to provide for the bringing of suits 
against the government,’ prescribes the jurisdiction of the 
Court of Claims and confers upon the Circuit and District Courts 
of the United States concurrent jurisdiction (within certain 
limits as to amount) with that court.‘ 

A proviso to this act declares that it is not to be construed 
as authorizing these courts ‘*to hear and determine * * * 
claims which have heretofore been rejected or reported on adver- 
sely by any court, department or commission authorized to hear 
and determine the same.’’ Every one understands that this 
prevents a District or Circuit Court from hearing a claim which 
had been rejected by the Court of Claims; and that it prevents 
any of these courts from entertaining a claim rejected or re- 
ported upon adversely by any commission or special tribunal 
created for the purpose of adjudicating the particular class of 
claims to which it belongs. 

But to what department could it have reference? Certain 
claims growing out of the war were heard and determined by 
officers of the war department, and the Secretary of the 
Treasury was vested with power over certain claims arising un- 
der the captured and abandoned property acts.’ But these were 
not embraced in the proviso because another part of the act pro- 
hibits these courts from hearing claims known as war claims. 

There is but one department in which all claims and accounts 
against the United States are adjusted and settled, and that is 


1 Johnson’s case, 2 Jd. 391; 4 Id. concerning these things. (MSS. let- 
248; 8 Id. 243; Pope’s case (Congres- ter, Nov. 4, 1829, Second Comptroller, 
sional No, 534 recently decided.) Isaac Hill.) 

* Smith’s case, 14 Jd. 114. 4 24 Stat. 505. 

° Waddell’s case, 25 Id. 323. The 5 Act of July 4, 1864, 18 Stat. 381; 
President used to give instructions U.S. v. Johnston, 124 U. S., 236. 


746 25 AMERICAN LAW REVIEW. 


the treasury department, and there is but one class of officers 
in that department vested with the power both of hearing and 
determining these claims, and they are the comptrollers. 

Even if their decision in favor of the claims had no other effect 
than to cause the Secretary of the Treasury to include such 
claims in his estimates submitted to Congress as the basis of an 
appropriation, yet these comptrollers could be said to hear 
and determine claims. The act of 1857 used the words ‘hear 
and determine ”’ in reference to the tribunal which it established, 
but that tribunal determined nothing more than this — that Con- 
gress ought or ought not to provide for the payment of a given 
claim. It is submitted that Congress does not always use these 
words to indicate judgments binding both on individuals and on 
every branch of the government. 

It would be impossible to designate any claim (except ‘ war 
claims’’) rejected by a department which could not have been 
heard prior to the act of 1887 by the Court of Claims. That 
court never considered any officer’s rejection or adverse report 
upon a claim as preventing its taking jurisdiction. This part 
of the proviso in question must either be considered as prevent- 
ing these courts from hearing claims rejected by the comp- 
trollers prior to March 3, 1887 or be viewed as referring only to 
those departments which had had sole authority to determine be- 
tween claimants and the government. After 1863 — excepting 
claims connected with wars—no department had, according to 
the courts, such authority, for if the claim was based on any law 
of Congress, or any regulation of a department, or on any con- 
tract, express or implied, with the government, it could within 
six years from its accrual, be heard in the Court of Claims, 
though it had been rejected by a department. 

On April 14, 1888, it was decided by the United States Circuit 
Court of Missouri, in Bliss v. United States,! that it was clear 
that the comptroller has charge of the adjustment and settle- 
ment of accounts against the government, and that his action 


in rejecting a claim amounts to the action of the treasury de- 
partment. 


1 34 Fed. Rep. 781. 
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On October 25, 1888, the District Court of Maine, in Rand v. 
United States,' hesitatingly followed the first decision — not 
convinced of the absolute conclusiveness of the reasoning,’’ but 
prepared to dissent from 

At the October term, 1888, the District Court of the Western 
District of Missouri in Preston v. United States,’ followed these 
two decisions. 

But since then the courts have expressed dissatisfaction with 
the authority of these cases mainly on the ground that prior to 
1887 a large part of the jurisdiction of the Court of Claims con- 
sisted in the consideration of claims rejected by the comptrollers 
and that the act of that year was not meant to diminish but to 
enlarge that jurisdiction.’ 

These courts lay stress on the act of March 30, 1868 — now 
section 191 Revised Statutes — which was passed to settle the 
controversy between the comptrollers and heads of departments. 
That act is merely declaratory of what the law always was. It 
simply declares that the balances certified by the comptrollers 
shall not be subject to the revision of the heads of depart ments. 
The latter had to draw warrants to pay these balances, and they 
thought they had a right in some cases to say what should be 
their amount. They were not asked to do any thing when a claim 
was rejected, and the powers incidental to drawing warrants did 
not in that case come into play. 

The balances certified by the comptrollers always were, how- 
ever, subject to the revision of Congress and the courts. And 
this act of 1868 in declaring that they should be so made no new 
rule. Congress could grant an additional amount by private act. 
It is difficult to see how it could cut down the balance if warrant 
had already issued. A mandamus would lie, in that case, to com- 


1 36 Fed. Rep. 671, 2. 

2 37 Fed. Rep. 417. 

3 The courts which do not consider 
that the rejection of a claim by a 
comptroller prior to March 3, 1887, 
prevents the courts from hearing and 
determining it, are: 

The Circuit Court of Connecticut 
(January 14, 1889). 


The District Court for the Southern 
District of Georgia (January 17, 1889). 

The District Court for the Northern 
District of Illinois (April 29, 1889), 
and the Circuit Court of Maine (Sep- 
tember 23, 1890), 36 Fed. Rep. 252; 37 
Id. 470; 38 Id. 542; 43 Id. 560. 
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pel the delivery of a treasury draft.’ It could refuse to ap- 
propriate the amount, if the balance should be certified to be due 
from an appropriation which had become exhausted. 

The courts, as has been shown, were not only not concluded 
by the action of the comptrollers in rejecting a claim, but not 
even affected by it in any way. If six years had elapsed, how- 
ever, since its accrual, the comptroller’s rejection would have 
amounted to a final judgment which could not be reviewed. 

The recent decisions of the inferior courts of the United States 
simply amount to this, that claims rejected by the comptrollers 
of the treasury have not been * heard’’ and therefore not * de- 
termined ;’’ and to this conclusion the Court of Claims has by its 
description of treasury methods led, perhaps unconsciously, the 
other courts. A review of the statutes would have forced them 
to a different conclusion. 


EpwarpbD IRELAND RENICK. 


WASHINGTON, D. C. 


1U. S. v. Windom, 127 U. S. 636. 
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IS UNPAID CAPITAL A TRUST FUND IN ANY PROPER 
SENSE? 


Hanptey v. Stutz, 139 U. S. 417. 


The phrase that the capital of a corporation constitutes a trust 
fund for the benefit of creditors was an invention of the Supreme 
Court of the United States. It isa most important one, but serves 
little if any purpose but to mislead. The thing decided was 
this: Stockhlders who inform the public that the capital of the 
corporation is so much, and that it has been subscribed for or 
paid, cannot deprive their creditors of this fund, by an arrange- 
ment among themselves agreeing that $50 shall be a payment of 
$100 of the capital represented to have been paid or agreed to 
be paid. No one can possibly question the correctness of the 
conclusion. The reason is not difficult to find. It is agreed 
that the incapacity only exists as to creditors of the company. 
If there are no creditors, the company can do as it pleases as to 
payments of subscriptions. But as the capital is the fund out of 
which creditors are to be paid, the ecmpany cannot lawfully de- 
ceive them by representing that they have a fund composed of 
subscriptions to capital, to which the creditors may look, and at 
the same time destroy, by releasing one-half of it without con- 
sideration, this release being made to themselves. The rule is 
nothing whatever but a phase of the universal rule, that one in- 
debted may not give away his property if needed to pay his 
debts. It is the assumed reason for the rule, that is ob- 
jected to. 

Why invent such a phrase to justify the enforcing of the most 
commonplace rule of equity, viz.: You made a material mis- 
representation, make it good. 

It was certainly quite unnecessary to resort to such a contriv- 
ance as to call assets a trust fund, to make it possible to avoid 
so palpable a trick on creditors. 
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Another reason for adopting the phrase seems to have been 
to get rid of the effect of lapse of time since the subscription 
was made. To say nothing more, however, it is plain no sub- 
scription to stock ever created a debt payable without a previous 
demand. Hence the statute does not begin to run until there is 
acall. Did any one ever see a form of a subscription which 
entitled the company to sue without a notice to pay? Under 
the old way of organizing corporations it would have been im- 
possible, for there could be no one to pay to till after the sub- 
scriptions were made. 

If such a form ever was adopted the declining to sue by the 
debtors themselves would be a fraud on the creditors — for the 
directors are the agents of the stockholders. 

Another corollary from the proposition was adopted at the 
same time, viz.: that the law of debtor and creditor, as respects 
set-off, does not prevail in respect of the debt created by a sub- 
scription to stock. 

Now, how can it be possible to assert (that is, believe) that a 
contract to pay $100 to the capital differs from any other con- 
tract to pay a like sum to the same person, so that the creditor 
ean enforce it against its own creditor. Can any one dispute 
that a creditor may in the absence of any bankrupt law or 
law forbidding a debtor to pay one creditor and leave another 
unpaid, cancel a debt on being discharged from a debt of the like 
sum ? 

This deduction avoided an old rule of equity and repealed the 
statute of set-off, by baptizing the fund constituting capital by 
the name of a trust fund — and we have the absurd spectacle of 
a part of the assets of a corporation which is absolutely undis- 
tinguishable from all the rest of the assets, clothed with the at- 
tributes of a trust, for no purpose but to do injustice; for to 
work out the just part of the conclusion, the invitation was not 
needed. 

No one pretends there is any trust after the subscription is 
paid. The money then becomes simple cash of the corporation. 
The funds then may be used to pay any creditor. And how can 
it be possible that a promise to pay clothes the debt with a 
trust, if there is no trust affecting the fund after the payment? 
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If acompany loses its capital in legitimate trading, did it ever 
enter in the mind of man to charge the directors with a breach 
of trust in thus disposing of the capital, or because some cred- 
itors were unpaid, while others were paid in full? 

And is it not absurd to assert that if the money is paid by the 
subscriber, it may then be paid back to him in satisfaction of a 
debt of the company, yet it is a breach of trust to do precisely 
what the statute directs, and what equity always did before the 
statute, — allow the debtor to set-off and extinguish his debt by 
canceling a debt due him? Strange certainly that it should be 
forgotten that the statute of set-off is nothing more than com- 
pelling courts of law to recognize a rule inoculated by courts of 
equity —and this by a court which has the singular merit of 
being aware of this bit of history.! 

But to keep to the point — what is the meaning of this phrase? 
We all know what a fund held in trust for certain persons or 
certain objects is. To define it thus is but a mode of stating by 
implication certain attributes of the fund. Probably the most 
important of these is, that the trustee is not the owner of the 
fund. In all cases where he is the owner, the phrase is a meta- 
phor, not a fact. Heisthe legal, but not the beneficial owner. 
He has certain powers over the fund, but to apply it to his own 
uses is a breach of trust. Can this be predicated of the unpaid 
capital of a corporation? It becomes almost ludicrous to dis- 
cuss such a thing. 

When men speak of a man’s property being a trust for his 
creditors, no fairly competent lawyer has any difficulty about 
the meaning, nor does any one imagine any single quality or 
attribute of trust exists. It means only that there is a duty to 
apply this fund to discharge his obligation, and that his right to 
give is suspended. If a bankrupt law does not intervene this 
duty is discharged by expending the money for value in any 
way, either in paying debts, buying something, or maintaining 
the debtor or his family. Will any one pretend that either of 
these would be a breach of trust because the owner of the fund 


1 See 120 U. S. 510. Where it is itor, though it deprives him of the 
recognized that insolvency creates an mere technical advantage of the 
equity to set-off the debt of the cred- credit. 
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is insolvent? Will any one say that the holder of a fund in 
trust can do any of these things? If so, why is a corporation 
to be judged by another standard? 

Perhaps nobody has ever asserted this, who appreciated what 
he said. There have been courts which seem to conceive that 
they have the right to manufacture a bankrupt act for corpora- 
tions, but no one has ever yet disputed their right to pay a debt 
because they cannot pay all their debts. 

Or, is there room for doubting that the suspension of adebtor’s 
capacity to deal with his property, provided he does so honestly, 
is the result of the interposition of the law by statute or execu- 
tion? Does the common law do this, either as to an individual 
or a corporation? Yet in the very first case in which the phrase 
trust funds was used, it was applied to make the payment of a 
debt illegal. 

Granting this to be, however, a sound rule of law, on what 
possible ground is it that the fund composing capital, differs 
from all other funds of a corporation, and how in the world is 
any one to distinguish them? Is there any rule more certain than 
this— tbat to suspend the right of a debtor to deal with his prop- 
erty, so long as it is bona fide applied to pay drafts given for 
value, requires a statute, and is not this the very essence of a 
bankrupt law? All other things in such a law are but necessary 
consequences of the suspension of the rights of an owner to deal 
with his property. 

Anything more distressing to those who have to advise that 
such a state of the law as this exists cannot be conceived. 

But now we are met by a check to this doctrine which really 
makes chaos. We are told, that there is nothing better settled 
than that the capital of a company is a trust fund, and any 
bargain by which the liability to pay up the price is diminished, if 
made between the corporation and the taker of the shares, is — 
fraudulent as to creditors. And the reason is that creditors rely 
on this as the fund from which they are to be paid and therefore 
it is not a trust fund, except as to creditors, whose debts are sub- 
sequently contracted,' and yet while it is illegal to agree te accept 


1 Handley v. Stutz, 139 U. S. 435. 
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fifty per cent. as a full payment it is lawful to sell the stock for 
twenty per cent. of the par. This is the point decided in this 
case. 

The Chief Justice and Mr. Justice Lama dissent, because the 
transaction is identical with the one that is forbidden, and so it is. 

How can it be possible to distinguish between a contract to 
accept subscribers if they will pay fifty per cent. in satisfaction 
of the price of the shares, from a contract to sell the shares 
at filly per cent. of the par value — as respects legality as against 
creditors, if the price of the shares is a trust fund, or indeed 
onany oiher ground? 

The earlier rule was no doubt correct in holding that the trans- 
action Was a fraud; it is the reason given for it, that having been 
converted into a decision is the basis of deductions that are not 
sound. Itisthe misrepresentation of the factinvolved in stating 
the paid-up capital, or the subscribed capital, to be different from 
what it really is, when that is the basis of the contract, as it is in 
all dealings by corporations — that is the real and true basis of 
the rule. 

The later rule is wrong for the same reason and because the 
company cannot issue steck for less than par, unless expressly 
authorized to do so. The capacity to issue stock for anything 
but money, depends entirely on the language of the charter — it 
cannot be a fraud to extinguish a liability by the issue of shares 
when it is lawful to issue the shares for money and apply that 
money to pay the liability; unless the charter is explicit that 
money only shall be a discharge of the subscription for shares. 

But if there is such a thing as logic to be applied to the fram- 
ing of rules of law, which are to be a guide to conduct, it does 
seem that here we have a direct contradiction. Had the rule 
been put on the ground of representation in the prospectus, 
or in the annual reports of the amount of the paid-up capital, 
this would have been avoided; but to assert the existence of a 
trust, and hence deduce the incapacity to agree to accept fifty 
per cent. in full, or to allow a set-off, and then assert a right to 
accept twenty per cent. in full, shows either that the basis is 
wrong, or the deduction. 

Mr. Justice Bradley's judgment in Coit. v. The Gold Amalga- 


y 

y 

d 

y 
if 
is 
y 
re 
ot 


754 25 AMERICAN LAW REVIEW. 


mating Co., quoted in this case’ as a correct exposition of the 
subject, which it certainly is, — is quite inconsistent with any- 
thing that is properly included or deducible from the definition of 
capital as a trust fund. It is absolutely in accord with what has 
been suggested as the true rule, viz.: that a body of men who 
invite dealing with themselves on the basis of a fund that is alone 
to be liable for the debt, must show that they have not unfairly 
dealt among themselves in discharging the liability they assumed 
to contribute to the fund they put forward as a basis of a credit. 
They, the creditors, cannot disturb fair arrangements in accepting 
payment of subscriptions. Here is the true solution. Can lan- 
guage be more absurd, if it is applied to the dealings of trustees 
with atrust fund, by which dealings they relieve themselves from 
complying with a contract to provide the fund, and this without 
consulting the cestuis que trust, and by which the fund became 
valueless? If this language does indicate, or is consistent with 
the relation of the company, the stockholders, the directors, to 
the capital, and to their creditors, is it not right to say that 
defining that as a trust fund for creditors has not one element in 
it that is not misleading? 
R. C. McMorrriz. 


PHILADELPHIA, Pa. 


1 Handley v. Stutz, 139 U. S. 432. 
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LAND TRANSFER AND REGISTRATION OF TITLES. 


Registration of title, as distinguished from our system of 
registration of deeds and separate instruments or evidences of 
title, is no new thing, although in this country it is only of late 
that it has begun to attract the attention which it deserves. In 
England, a plan of title registration was suggested as early as 
1830, but as the first English legislation bringing the system 
into successful operation was the act of the colony of South 
Australia, passed in 1857 through the efforts of Sir Robert 
Richard Torrens, and followed by its adoption throughout the 
other Australian colonies, it is commonly known as the Torrens, 
or Australian system. This system has completely revolutionized 
the practice of conveyancing wherever it has been adopted. 

In view of the fact that the General Court of Massachusetts, 
pursuant to the recommendations of the governor, and several 
petitions and orders, is about to investigate the subject, it may 
be of interest at this time both to lawyers and to others who 
have to do with real estate, to compare some of its chief features 
and results with those of our existing laws. 

It must be admitted that such disadvantages as our method of 
registration has, are rapidly increasing. The examination of 
title to land involves each year a greater amount of labor and a 
higher degree of skill. A business man, accustomed to dealing 
with large interest in personal property, is usually astonished and 
disgusted upon first encountering the expense and delay incident 
to a transfer or mortgage of land. He is apt to think that the 
lawyers are to blame; that they are either negligent or incom- 
petent, or are intentionally spinning out the matter for the sake 
of obtaining larger fees; but at length he finds that his painful 
experience was not peculiar to his own case, but the usual course 
in such matters; and, accordingly, before entering upon transac- 
tions in land, he calculates upon the probable expense and delay 
as important factors to be considered, whose value is uncertain, 
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and can only be expressed within pretty wide limits, and whose 
existence is to be regarded as one of the incomprehensible eccen- 
tricities of ** the law.”’ 

The difficulty with our system lies not so much in passing upon 
the abstract of title; it is that in the preparation of the abstract, 
every other deed which has been placed on record at the Registry 
of Deeds within the time covered by the examination must also 
be examined either wholly or in part, in order to ascertain whether 
any one of them affects the matter in hand; and as deeds are 
not classified in any way at the time when they are entered for 
record the field to be covered is of vast extent. 

For the first hundred years in which our system was in opera- 
tion, it was not difficult to do this; in Massachusetts, for in- 
stance, seventy-nine books in the Suffolk County Register were 
sufficient to cover the period from 1650 to 1750; but during the 
year last past, nearly twenty-four thousand deeds and other 
instruments were recorded there, making sixty volumes (num- 
bered 1915 to 1975). These volumes contain 640 pages each, 
and are larger and more compactly written than the earliest ones ; 
so that the quantity of matter recorded during the year last 
past is nearly as great as that recorded during the entire period 
of the first hundred years of the existence of the system. 

That no such increase was contemplated, is shown from the 
fact that no provision for indexes was made at first. It is now 
of course, impossible to examine the records in the different 
counties except by meuns of indexes, which are more or less 
elaborate, in proportion to the quantity of the recorded matter 
to which they refer. As fast as the old indexes prove inadequate, 
on account of the increase in the number of conveyances, new 
and more elaborate ones have to be prepared, at considerable 
expense. 

In the city of New York, without the assistance of the 
official searchers, who have prepared private indexes of their own, 
a safe examination of the records is impossible. Nor is this as- 
sistance always considered sufficient. An enterprising firm has 
published a ** Supplemental Index,” or ** Searchers’ Assistant,”’ 
with the assertion that more than two hundred duly recorded 
deeds are not referred to at all in the official indexes, and that 
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the number of mistakes or erroneous references to be found in 
them is over two thousand. Mr. Dwight H. Olmstead in refer- 
ring to this work in an article published in the American Law 
Record, vol. 10, page 449, states that a large number of respect- 
able lawyers were sufficiently convinced of the truth of this 
assertion to subscribe for the work. 

Perhaps such a state of affairs has not yet been reached in 
other cities; but even assuming the indexes to be accurate, a 
complete examination of the records is almost impossible, and 
is never attempted. 

Tor instance, it is well known that a deed put on record at 
any time before the grantor acquired title will operate, by estop- 
pel, so as to give priority over an after recorded deed by the 
same grantor. Some conveyancers, therefore, make a practice 
of examining the deeds of each grantor for a period of three 
years before the date of the deed under which he acquired title ; 
but the period of three years is an entirely arbitrary one, based 
upon a mere estimate of chances; to reduce the matter to a cer- 
tainty, all the conveyances of each grantor appearing on record 
down to the time of the transmission of title from him, would 
have to be examined. 

Then there are so many ways of spelling and misspelling 
proper names, especially foreign ones, that there is scarcely any 
limit to the number of deeds it would be necessary to examine, 
if certainty were the required result. But with regard to this, 
also, from the necessities of the case, a rule of chances governs, 
and certain well-known variations in the spelling of names are 
taken note of, either by the maker of the index or by the ex- 
aminer, and the rest disregarded. Where land is taken by 
eminent domain, under many of our statutes it is not necessary 
that the owner’s name appear at all in the description of the land 
taken. The names of the grantors cannot, in themselves, form 
a sure guide, by which all conveyances affecting a given tract of 
land may be found. The description of the land is the essential 
thing, and, on principle, should be taken as the basis of the rec- 
ord of the conveyances. 

In New York it was first found necessary to have the indexes 
printed, and the duplex system adopted; and now even this has 
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been found insufficient, and the block system, under which every 
deed must refer to the block in which the land lies, in order to 
be entitled to record, has been adopted. This is an approach 
towards the principle of title registration, and is doubtless a 
great improvement; but as the block is cut up into different 
parts, and as deeds affecting it multiply, in the course of time 
the same objections apply. So, in Suffolk county, in Massachu- 
setts, the earlier volumes have been printed, and descriptive and 
classified indexes have been made, in which a short description of 
each parcel of land, prepared by the register of deeds, is incor- — 
porated. The indexes in other countries where this has not yet 
been done, if the present system is continued, will soon have to 
be made classified and descriptive also. This will be expensive, 
and in time, the experience of New York will be repeated; and 
it is only a question of time when some other plan will become a 
necessity. 

Another, and the chief objection to our system, is the amount 
of labor wasted, both by the recording officials in copying over 
and over again the same printed forms, which in mortgages end 
leases are of considerable length, and by the examiners, because, 
upon each fresh transfer or mortgage, the examination of title 
has to be repeated, with scarcely any saving of expense, in most 
cases, and often with no less delay. Where a large tract of land 
is cut up into a hundred lots, the examination of title to the first 
lot usually covers the same ground that is gone over again upon 
the sale of each of the other ninety-nine lots. By the time the 
last lot has passed into the hands of a separate purchaser, if the 
plan of ‘separate examinations is adhered to, the labor and ex- 
pense caused by repetition of the same work will have been 
enormous. 

Is the security afforded by any examination of title, under our — 
system, proportionate to the time and expense involved ? 

So far as the liability to be ousted from the possession of the 
land is concerned, it is plain that an examination of the records 
does not afford complete protection. A deed which appears of 
record may never have been delivered; and if not delivered, it 
is of no more value than a bit of waste paper. A conveyancer, 
reading the bare recital in a deed that a certain person is mar- 
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ried or unmarried, in most cases does not pretend to inquire 
whether or not the recital is true in fact, but he assumes it to be 
so, without question. If a person appears from the probate 
records to have died intestate, it is ordinarily assumed that he 
left no will, that the names of his heirs at law are correctly re- 
cited, and that all the heirs are mentioned in the petition for 
administration. The purchaser musttake the risk of the assump- 
tion proving a mistaken one. ‘The legal capacity of a grantor to 
convey, the genuineness of instruments, the identity of persons, 
and many other facts which are of fundamental importance to 
the actual validity of the title, are taken for granted; yet if a 
contest over the actual ownership of the land should arise, these 
are the points most likely to be raised. All this is perfectly 
familiar to every conveyancer, but it is doubtful if it often occurs 
to persons not professional, who have occasion to deal with land. 
If a purchaser is assured by his attorney that his title is good, he 
does not usually stop to inquire just what he is protected 
against, and what risks heruns. If he did, he would be advised 
ihat the protection afforded consists mainly in the fact that, if 
he wishes to sell or mortgage the land, when some other con- 
veyancer will have occasion to pass upon his title, no objection 
will be raised to what appears of record and the transfer may be 

effected without more than the usual delay; but that as regards 

his holding the land, his security lies not so much in the perfec- 

tion of the records as in the fact (which might, perhaps, have 

been taken for granted in the same way as the recitals above 

mentioned) that persons who deal with land usually do so in 

good faith, and are not in the habit of giving deeds to land they 

do not own. 

It has been said that a title insurance company which would 
insure all titles offered, withaut examination of title, except such 
inquiry in regard to the persons offering the title as would be a 
sufficient assurance that they were acting in good faith, and with 
the bona fide belief that their title was good, would be a sound 
and profitable business enterprise, provided the fact that no ex- 
amination was made could be kept a secret. 

In the case of lands of small value, where the cost of a thorough 


examination of title, in comparison with the value of the land, 
VOL. XXV. 50 
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would be so great as to render it practically out of the question, 
a very superficial examination suffices ; and in the country, where 
the ownership of lands, and the character of their owners are 
matters of common knowledge, the examination of title is felt to 
be of so little importance, that people are very reluctant to pay 
what the conveyancer is fairly entitled to charge for a thorough 
examination. 

If a general agreement could be made restricting an examina- 
tion of title to certain very narrow limits, perhaps the practical 
results, as far as security goes, would be equal to those obtained 
by the most exhaustive search. If errors have been made in 
conveyances ; if a seal, or the word ‘ heirs ’’ has been omitted; 
or if an acknowledgment is defective, it is not usually known to 
the immediate parties, and the matter would sink into oblivion, 
if it were not by our system, perpetuated upon the records. A 
proof of this is afforded by the state of affairs in the county of 
Barnstable, in Massachusetts. The records of that county were 
destroyed by fire in 1823, and the record title to all the land in 
that county is therefore imperfect; yet the holding title is per- 
fectly good, and no practical inconvenience in this respect is now 
experienced. In the town of Provincetown, in the same county, 
it is quite impossible to trace titles back of a comparatively recent 
date, yet the holding of real estate is no more precarious there 
than in the city of Boston. 

There is now a universal demand for cheaper and _surer 
methods in conveyancing. The restrictions upon the right of 
transfer, and the impediments in the way of the exercise of the 
right, which had their origin in the old feudal law, have clung 
about the law of real property long after the reasons which gave 
rise to them have ceased to be. As the policy of the feudal law 
required that land should always be held by a person capable of 
contributing to the national defense in war, so the usages and 
the spirit of commerce of modern times demand that land shall 
be held by a sure tenure and shall be readily transferable so that 
it may be made to yield its full value asa part of the wealth of 
the community. Sir R. R. Torrens in an essay published by 
the Cobden club, refers to the Royal Commission of 1858, John 
Stuart Mill, and others in support of the estimate that a cheap, 
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simple and expeditious method of transfer such as that adopted 
for property in shipping would have the effect of adding five 
years purchase to all the land in the country. 

To meet this demand, title insurance companies have been 
formed. That such companies should be necessary to protect 
purchasers of land, though a purchaser of any other kind of 
property can do without them, seems to imply that there is 
need of a reform in some direction. Such companies offer pro- 
tection against matters outside the records, and as they do, in 
fact, pass titles quicker and cheaper than most conveyancers do, 
they have in some cities almost entirely superseded the latter ; 
but, under the strict provisions of their policies, no recovery can 
be had against them for technical defects which have not been 
declared at the end of a lawsuit to be sufficient to invalidate the 
title, or which have not occasioned an actual ouster; and the 
solvency of the company, in view of the fact that a single loss 
might be of such magnitude, where property of the value of 
hundreds of thousands of dollars is insured on a single policy, 
is sometimes a doubtful question; therefore, where title in- 
surance has not yet become practically universal, the more 
cautious investors still prefer to have examinations made by in- 
dividual conveyancers, in whom they have special confidence. 
The expense of insurance by a title company is as much, upon 
each transfer, as would be necessary to bring the land under the 
provisions of a title registration act for all time. 

In all the points above mentioned, the Torrens system is vastly 
better than ours. 

Under this system, after land has been brought under the 
operation of the statute, no transfer is possible, except by regis- 
tration. A separate account is opened at the registrar’s office 
for each parcel of land brought under the provisions of the act, 
by making a certificate of title which is bound into a record book, 
and a duplicate of the certificate is issued to the owner. Sufli- 
cient space is left for entering on the certificate a short description 
of any charges or incumbrances to which the land is subject or 
may in the future be subjected, and a reference to the instrument 
by which they were created; upon the receipt for registration 
of an instrument affecting the land, a reference to it is at once 
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entered upon the certificate, and also upon the duplicate certifi- 
cate which must be produced at the same time with the instru- 
ment. Upon a transfer a reference is made in the same way, 
and if the whole parcel is transferred, the certificate is canceled 
and a new one prepared; if only a part is transferred, the cer- 
tificate is canceled as to that part and remains unimpaired as to 
the balance; or the vendor, if he prefers, may have a new cer- 
tificate for so much as remains; and a new certificate issues, in 
the same way, to the purchaser, for the part to which he is en- 
titled. Thus the certificate at all times shows the existing state 
of the title, and all incumbrances affecting it. 

The House of Commons Committee on Land Titles and Trans- 
fer, of 1879, expressed the difference between the two systems 
as follows: ‘* Registration of titles is, in the abstract, to be pre- 
ferred to registration of assurances; for the former aims at pre- 
senting the intending purchaser or mortgagee with the net results 
of former dealings with the property ; while the latter places the 
dealings themselves before him, and leaves him to investigate 
them for himself. Inthe one case he finds, so to speak, the sum 
worked out for him; in the other, he has the figures given him, 
and he has to work out the sum for himself.’’ 

The principle of title registration is familiar as applied to the 
record of transfers of registered government bonds, stock in a 
corporation, and shares in vessels. 

It is only in land that the history of ownership must be 
investigated; and it is the doing away with the necessity 
of investigation into the past history of the ownership of land 
that the Torrens system has accomplished. All certificates 
before the last are obsolete; the examiner has nothing to do 
with them. 

After land has been brought under the act, there is far less 
opportunity for error than under our system. All instruments 
must be examined and approved in point of form by the proper 
official in the office of the registrar before they can be registered ; 
and they must be passed upon by the solicitors before a refer- 
ence is made to them upon the certificate of title. If competent 
draughtsmen are employed, no error as to the parcels and bound- 
aries could occur except by the grossest negligence. One of the 
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most fruitful sources of litigation, deeds with inaccurate descrip- 
tion, or of imperfect exeeution, is done away with, because 
under the scrutiny of the persons whose duty it would be to see 
that the deeds were properly referred to on the certificate and 
the land conveyed duly designated, errors would be discovered 
at once, and would have to be corrected before the transaction 
wis concluded, and not as under present methods left to crop 
out unexpectedly in the future when an increase in the value of 
the land through improvements or natural causes, may have ren- 
dered them of far greater importance and when the parties may 
be absent or dead, and the difficulty of remedying them vastly 
greater. 

Since it is generally admitted that registration of title is, in 
principle, to be preferred, the ground taken by those who oppose 
it is that it cannot be applied with practical success to land. 
The comparison of the system of registration of titles to land 
with that which is in force as regards title to ships, or registered 
shares in a corporation, has been objected to on the ground 
that it leaves out of account the essential difference in the de- 
scription of the thing intended to be transferred. If a transfer 
of one hundred shares of bank stock is made, it is immaterial 
what particular shares are to be transferred, and they may be 
described in figures ; so, in the case of vessels, the name of the 
vessel is a certain description, which may form the basis for the 
record of all transactions affecting it, and one fractional part or 
interest isthe same as another, since there is never any occasion 
to describe the cabin as distinct from the fore-castle, by metes 
and bounds. But while the description of land is not, of course, 
as simple, it is by no means so complicated as to present an 
insuperable objection, especially where plans and surveys are 
made, as they ought to be, whenever the division of a parcel 
into many or irregular lots is made. 

It is not pretended that difficult questions of title may not 
arise; they are constantly arising now, and must continue to do 
so under any system; such question would be passed upon by 
the solicitors and reported to the registrar ; and from his decision, 
anappealto the higher courts might be taken. All that is claimed 
in this respect for title registration is that such difficulties would 
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arise much less often, and would be disposed of at the time when 
they do arise, and settled for all time. 

There is, however, a greater opportunity for error in the grant- 
ing of the first certificate when land is first brought under the 
act, because the evidence of the applicant’s title must be largely 
ex parte, and as to questions of boundary, where the title deeds 
are not sufficiently explicit or where there are no old and well 
established fences or bounds on the premises. 

In England (by Lord Cairns’ act) and in some of the British 
colonies, the last objection was avoided by providing that the 
certificate should not be conclusive as to boundaries. Under 
such acts, the indefeasibility of ‘title must often be more ap- 
parent than real; yet the other advantages of the system were 
felt to be sufficiently important to warrant its adoption. But, 
by yielding to fears of difficulties on this point, many of the 
advantages of the system were sacrificed. Questions of bound- 
ary may be as important as any questions of title that arise; and 
to have them settled is no inconsiderable benefit. There are, 
therefore, many considerations in favor of making the certificate 
as conclusive on questions of boundary as in any other respect. 
The increased expense caused by the necessity of an official 
survey would be money well spent. 

Notices, with a tracing of the land claimed by the applicant, 
should be served personally upon the adjoining owners, in all 
cases where they could be found, and otherwise by publication. 
The registrar should have power to summon witnesses and decide 
questions of boundary in the same way as other questions of 
title. 

The objection may be made that such a plan would be likely 
to stir up litigation. The answer to this is, that if there is. 
any substantial uncertainty in regard to the boundaries, it must 
come up at some time, and in some form or other ; if the differ- 
ence is of small consequence, the decision of the registrar would 
be a cheap and expeditious method of settling the matter, and 
would be acquiesced in, without appeal. A dispute in regard to 
a few feet of land of which the value is so small that neither party 
would care to enter into expensive litigation about it, may yet 
occasion enmity and ill-will that will last until the matter is set- 
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tled ; on the other hand, if the difference is important, and likely 
to be strenuously contested, neither party would care to raise 
the matter by making application to have the land brought un- 
der the provisions of the act by absolute adjudication upon its 
title ; because the more direct method of bringing the matter to 
a determination would be a suit in the courts to which the 
question would have to go on appeal from the registrar. 

These difficulties in regard to boundaries must be felt more 
in a new country where large tracts are unfenced, and where 
the location of roads and other natural features are constantly 
changing than in along settled community where bounds have 
become fixed. Yet in South Australia, where additional dif- 
ficulties were experienced in the serious inaccuracy of the offi- 
cial survey, the law, which did not at first make the certificate 
conclusive as to boundaries, was afterwards amended, in view of 
the favorable results shown by experience, so that the certificate 
is now conclusive in this respect as tobona fide purchasers for 
value. 

Although the certificate is conclusive evidence of title, the 
consequences of a possible error are not more serious than the 
consequences of the errors which so frequently occur under our 
system, unless it be a more serious thing to lose land than to lose 
money. If there is error on the part of the officials in issuing 
the certificate, the person upon whose application the certificate 
was obtained is liable for damages; and if the title remains in 
him he may be compelled to reconvey to the proper party. If he 
has transferred the land to a bona fide purchaser for value, such 
a purchaser is protected in the enjoyment of the land, with such 
improvements as he may have added to it, or paid for, and the 
owner who was deprived is left to his pecuniary remedy against 
the person who wrongfully profited by the mistake; and failing 
to recover from him, to his remedy against the assurance fund. 

The question of providing insurance against errors may be left 
out of account, for the purpose of comparing the merits of the 
two systems. Wherever a purchaser in good faith, and without 
fault or negligence on his part, has paid for land which did not 
belong to the vendor, one of the two innocent parties must suffer. 
Either the purchaser must lose, or the person who really owned 
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the land. Our law compels such a purchaser to lose not only the 

land, but the money he paid, and in many cases, the improve- 
ments he may have added to the land, leaving him a personal 
claim against the vendor, and the true owner loses nothing, and 
perhaps gains the benefit of the improvements, if any. 

The Australian law would seem to be at least equally in ac- 
cordance with natural justice. It must not be supposed that the 
object of registration of title is to make really bad titles good, 
nor that it would afford any favorable opportunity for persons 
to obtain a certificate of title to lands they do not own. It 
would be certainly no easier to deceive or corrupt examiners of 
titles employed by the State than those employed by private 
persons. 

The practical success of any system of title registration must 
depend, ina great measure, upon the details of the acts of the 
legislature which provide for carrying it into effect. 

That practical success can be secured, has been proved by the 
experience of other countries. It has been found that, in order 
to make any scheme successful, titles must be simplified, to some 
extent, mortgages must be made what in fact they are intended 
to be, and what they have long been treated as, viz., a mere 
charge or lien upon the land; the cumbrous and useless form of 
a transfer of title by way of mortgage is abolished. 

It has been found advisable to keep trusts off the register, so 
that they can be binding only between the parties; the registered 
owner, though in fact a trustee, has at all times full power to 
sell and convey, free and clear of all equities. This is consid- 
ered not an objection, but rather an advantage; it gives the 
trustees a power now usually given to them ; for in most modern 

trusts, the entire exoneration of purchasers from any liability to 
see to the application of the purchase money is effected by the 
aid of long and carefully drawn provisos in the instrument creat- 
ing the trust; but, by the system of caveats provided for in the 
title registration, the ces‘ui que trust, if of an age of discretion, 
may at any time protect himself or, if under age, his guardian 
may protect him more amply. than he can do under the present 
law, as against a trustee having power to sell, for by simply filing 
the caveat, the registered owner is restrained from making any 
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disposition of the land as fully as if an injunction had been ob- 
tained upon a bill of equity brought for the purpose. It is not 
possible, under the proposed system, to create a trust which will 
absolutely secure to any one a beneficial interest in the land it- 


self ; though a practically safe protection is afforded by the use 
of the words ** no survivorship,’’ 


where two or more trustees are 
registered as owners; in that case, if a trustee dies, a new one 


must be appointed in his place; and the concurrence of all is 
necessary to effect a transfer. The probability of several care- 
fully chosen trustees conspiring together to defraud the bene- 
ficiary is, fortunately, very slight; but if it should happen, the 
beneficiary would be left to his pecuniary remedy on the bonds 
of the trustees; and in this respect, land would be no worse a 
footing than the United States Government bonds, er any other 
kind of personal property in which trust funds are commonly 
invested. 

Another important feature of the Torrens system is the pro- 
viding for a realty representative, upon whom title to land shall 
devolve, in the same manner as title to personal property, so 
that, upon the death of a registered owner of land, the repre- 
sentative, upon presenting to the registrar his appointment as 
executor, or his letters of administration, will thereupon be en- 
titled to have a certificate issue to him as the owner. He will 
then convey to the heirs or devisees in the same way as he dis- 
tributes the personal property; subject, however, to the liability 
of the property to the payment of the debts, and to the same 
equities which could have been enforced against the deceased. 
This relieves the registrar of the burden of deciding nice ques- 
tions of law or fact arising under wills, or upon the death of 
persons intestate, and leaves such decision to the person who is 
in the best position to decide them, and who, in case of doubt, 
has the best means of bringing them to a determination, by a 
bill for instructions, or a suit at law, ifa suit becomes necessary. 

No law which made it compulsory upon all real estate owners 
to bring their land under the act, would be likely to pass, nor if 
passed, is it easy to see how it would be possible to provide the 


necessary machinery for taking care of such a vast quantity of 
new business as would be occasioned by it. 
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If the registration of titles were optional, the two systems 
would go along together; the registration of titles gradually 
taking the place of the registration of deeds, as the advantages 
of the former became familiar to the public. 

Under no system is it possible to make titles indefeasible both 
as against the past and as against the future. The Australian 
law offers the former; our existing law the latter. If it could 
not be shown that under the Australian plan the chances of loss 
are as small as they are under the other, the cheapness and 
dispatch in the transfer of land thereby secured would not be a 
sufficient argument in favor of its adoption; but it is hardly 
probable that fraud and error would prevail more widely in 
Massachusetts than in Australia, where the experience of thirty 
years has shown merely nominal losses. 

The question of the advisability of having any assurance fund 
isan open one. It was probably first introduced to mollify the 
antagonism of the more conservative persons who oppose all 
radical reforms, as prima facie objectionable; a heavy burden 
of proof lies upon the advocate of whatever tends to upset the 
existing order of things. But experience has shown that the 
claims upon the insurance fund are so few, and small in amount, 
that the difficulty has been to know what to do with the fund. 
The question of insurance is merely one of expediency, as itis 
by no means essential to the system. As to the constitutionality 
of a law, which has no provision for insurance, if claims may be 
cut off, without compensation under the various acts for quiet- 
ing title, which have been passed by so many States of the 
Union, it is difficult to see whythe same rule should not apply to 
a system, the object of which is not only to quiet titles, but to 
keep them quiet. 

As to the method of bringing land under the operation of the | 
act, it may be done by offering the title to be passed upon 
by the registrar, and, if found to be good, after service of 
proper notices, by publication or otherwise, as he may order, the 
title will be established by his decree. Unless a separate court 
similar to the Landed Estates Court in Ireland, were established, 
an appeal from the registrar to the existing courts would be 
provided for. 
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Another method which might be employed, in addition to the 
above, is to allow all prima facie titles to be registered, either 
with or without a statute of limitation, to bar adverse claims. 
Such registration would not affect existing interests in the land, 
but thenceforth no interests derived from the registered owner 
could be created except by registration in the prescribed 
manner. 

The advantages of the latter method would not be realized so 
speedily, but, after a sufficient lapse of time, lands so registered 
would stand as well as if an adjudication had been made upon 
the title. The latter plan has been described by the Land Trans- 
fer Commissioners of 1870 (in England) as follows: ‘It is as 
if a filter were placed athwart a muddy stream; the water above 
remains muddy, but below it is clear; and when you get so far 
down the stream as never to have occasion to ascend above the 
filter, it is the same thing as though the stream was clear from 
its source.” 

If the certificate of title were not made conclusive, but merely 
prima facie evidence of title, and the other features of the Tor- 
rens system were adopted, it would still be a great improvement 
upon the one we have. Asa mere matter of book-keeping, the 
plan of requiring all instruments to refer to the number of the 
certificate of title, so that they can be entered in the proper place 
when recorded, presents great advantages. It is in one sense a 
block system, but the blocks are identical with the parcels, and 
remain so, no matter how much the land may be subdivided. 

By the system of entering each instrument at the time when 
it is offered for record, in its proper place, instead of spreading 
them all out in simple chronological order, without any attempt 
at classification, as is now done, an abstract of title is formed 
by itself, which under our system it might take weeks to prepare. 

The incidental advantages of the Torrens system, in addition 
to those above referred to, are by no means unimportant. 

Forgery may be more effectually guarded against by requir- 
ing that the duplicate certificate of title be produced with each 
instrument affecting the land, when offered for record; there- 
fore, while the owner retains possession of his certificate, no un- 
authorized dealings with land are possible, except by forging a 
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certificate, with the official seal, which must be much more diffi- 
cult than to forge an ordinary deed. 

If the records should be destroyed by fire, the duplicates of 
the certificates in the hands of owners, showing the present state 
of the title to each parcel, would be invaluable. 

The registration districts could be made larger, and the trans. 
fer or mortgage of land could be practically completed at the 
same place where the parties reside; the intending purchaser 
or mortgagee, having satistied himself that there are no incum- 
brances or caveats affecting the land, would enter a caveat in his 
own name. He would then meet the vendor and pay the money 
at the same time, receiving from him the conveyance, which 
would be mailed, together with the certificate of title, to the 
registrar of deeds. Upon receiving from the registrar a proper 
acknowledgment, the caveat would be withdrawn. The annoy- 
ance of meeting at the registry to pass the papers would be 
avoided, as well as the discomfort of long hours spent in work- 
ing there. 

All general liens would be abolished, except such as it might 
be deemed expedient to preserve by express provisions in the 
statute, as, for instance, taxes for the current year. 

There would seem to be no sufficient reason why dower and 
curtesy should not be treated as incumbrances, so as to impose 
upon wives or husbands the duty of coming forward and enter- 
ing their respective claims to the real estate of their spouses, 
upon the register; this could be done simply by a formal entry, 
where accompanied by the written assent of the registered 
owner; and, in case of a dispute as to the validity of the mar 
riage, provision could be made for proof of the marriage before 
the court; and, meanwhile, the rights of the parties could be 
protected by caveats. 

Each parcel of land to be affected by any lien, other than 
those implied by law as above mentioned, would have to be de- 
scribed by reference to the number of the certificate of title, 
and noted thereon in the same way as other charges and incum- 
brances. 

It would no longer be possible for any person to attach all the 
real estate of a responsible party in an entire county, without 
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the trouble and expense of a search; under such circumstances 
excessive attachments upon frivolous claims would be less fre- 
quent than they are now. 

Equitable mortgages may be effected, by a deposit of the cer- 
tificate of title, as quickly as money may be obtained upon the 
pledge of a chattel. The importance of this feature cannot be 
overestimated. Under our law, real estate is entirely unavail- 
able for sudden emergencies in the money market. 

In England, in those counties where no registry of deeds ex- 
ists, mortgages are effected in this way. One of the chief ob- 
jections successfully urged against any proposition to establi-h 
a registry of deeds there is the fact that a registry of deeds 
would prevent such mortgages from being made. . 

It should be borne in mind that in England the question 
of the adoption of title registration is a very different one 
from the question as presented in this country. Aside from 
the difficulties which any new system would meet with on 
account of the intensely conservative spirit of the land owners 
and the legal fraternity there, there is the fact that, except 
in one or two counties, there is no system of registration of 
deeds. 

The almost unanimous opinion there is that the system of 
conveyancing generally in force is far superior to that of regis- 
tration of deeds. In this country, title deeds have not been 
preserved with the same care, and it would be difficult, even if 
it were desirable, to adopt the customs which prevail in England. 
On the other hand, the existence of registry buildings, and the 
fact that the community is entirely accustomed to a registry 
system, are both favorable to the success, here, of the Torrens 
system. 

Yet, though the Land Transfer act (Lord Cairns’ act), of 
1875, did not include all that is desirable in the Torrens system, 
particularly the feature of a realty representative, and though 
much of the detail necessary to the successful operation of the 
act was left to be provided for by official instructions, which 
were not formulated and published until long after the date 
when the act took effect, the extracts from a ‘* Return to 
an Order of the House of Commons,’’ dated May 20, 1890, 
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published in the Law Times, vol. 89, page 183, show that the 
act cannot justly be regarded as a failure.! 

The amount upon which ad valorem duty has been paid on 
first registration of land under both acts is £7,007,241 sterling, 
and from the dealings with the land in the office, it is estimated 
ihat the present actual value of land registered is more than 
double that amount. 

From this return it further appears that the total number of 
separate estates on the register, under both acts, and in actual 
operation on the above date was 3,530, of which the two largest 
in value were £300,000 each, and the two smallest £5 each; it 
was estimated that there were about 3,000 subsisting mortgages 
recorded.” 


Number. Value. 
1 New Titles Registered or applied for in the year 1889, un- 
der the Land Transfer act, £186,350 
Possessory Titles 12 129,375 
Absolute titles of land previously registered under the value 
Transfer of Land act, unascertained 
Applications for absolute title pending at the end of the 


There are no pending possessory titles, such titles being always completed 
within a day or two of the leaving of the application in the office. The average 
number and value of titles registered and applied for in each year, from the 
commencement of the act of 1875 to 1888 inclusive (including in the numbers 
and excluding from the values re-registrations), were: Number, 18, value, 
£100,000. 
2 The following table shows the “comparison of costs and receipts of the 
office in the financial year 1889-90 with those of former years.”’ 


etc, Fees [Yearly | Dee Net | Net |m’ts eachyr. 
Ree’d. Inc. Cost. (Surpl’s|as com, with 


Act. Exp. 
Financial Year. Salaries, 


Net impr’ve- 


1888, ’85, °86) 
(average)....| £5266 £834 
1886-1887......| 800 |...... 
1887-1888......| 2876 | 763 
1888-1889......| 2939 | 1186(d) £423 
1889-1890......| 3375 (3828 2642 


Net annual improvement now as compared with four years ago, £4885 


avert 
| 
-| £34 | 2117(b)......| £2815 
-| 87 | 4 
360 
£453 | 2206 
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In the Australian colonies, the Torrens system has been 
proved to be a complete success. The evidence of this may be 
found in the official reports of the governors of the various colo- 
nies furnished to the English government, and published in a 
Blue Book of 1881, from which extracts are quoted in an address 
on ** Land Transfer Reform ’”’ delivered in 1883, before the 
Canadian Institute, by Mr. J. Herbert Mason, president of the 
Canada Land Law Amendment Association.! 


(b) The reduction was mainly due to the death of the registrar on the 23d 
of January, 1886. His place has not yet been formally filled, but his duties 
have been performed by the vice-registrar, under the powers conferred by the 
Land Registry act, 1886, which made temporary provision for the conduct of the 
business of the office during vacancy in the office of registrar, and no addi- 
tional salary or remuneration has as yet been assigned to the vice-registrar 
for the performance of such duties. 

(d) This year included two months working of the new Land Registry Rules 
and Orders, 1889, and three months of the Land Charges act, 1888. 

1 The following statistics are published in the same address: In Vic- 
toria, the following were the registered transactions of two years, 1880 
and 1881:— 

1880 1881 
Applications to bring land under the act ........number, 865 1,256 
Extent of land included............. cose acres, 50,764 64,990 
Value of land included....... £ 1,018,150 1,451,193 
Certificates of title issued...........00ee00.++.+enumber, 10,066 13,977 
Transfers, mortgages, leases, releases, surren- 

Registering 311 36 
Other transactions (not including copies of docu- 

MeNtS 20,234 22,310 

The total quantity of land under the Transfer of Land Statute at the end of 
1881 was 8,557,614 acres, the declared value of which, at the time it was placed 
under the act, was £22,391,876. The land granted and sold up to the end of 
1881 was 12,614,400 acres, It therefore follows that at that period, over two- 
thirds of the alienated land in the colony was subject to the provisions of 
this statute. 

In New South Wales, in the ten years from 1872 to 1881 inclusive, the num- 
ber of applications to bring property under the new Real Property act was 
2,335, involving property of the value of £2,732,684 stg. In the six years 
ending with 1881, the number of transactions registered under the act was 
42,738, and the value of the land affected £34,001,818 stg. The returns showa 
large increase in the number of transactions each year. 

In South Australia, in the ten years ending with 1881, the number of trans- 
actions registered under the new Real Property act was 135,525 affecting prop- 
erty of the value of £7,383,736. 
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In British Columbia in the nine and a-half years ending with 
1879, 5,607 instruments representing 2,687 absolute fees of prop- 
erty valued at $3,199,487 were registered under the Land Regis. 
try Ordinance of 1870, which with $1,500,000 previously regis- 
tered gives $4,699,487 value of registered lands out of a total of 
$5,500,000 in Vancouver Island. I have not seeu full statistics 
for the mainland, but it appears that 814 instruments were 
recorded under the old system as against 10,770 under the 
new. 

For the city of Toronto, where the block system of registra- 
tion of deeds was in force, a title registration act was passed in 
1885. 

One of the most stringent statutes of this kind is that of 
Manitoba, passed in the same year. 

The system is not now a new or untried experiment but a 
well established and thoroughly tested measure of reform, the 
results of which can be definitely ascertained, and which is even 
better adapted to this country than to those colonies to which 
the credit of its introduction is due. It presents enormous and 


certain advantages, with no defects so serious that they ought to 
prevent its receiving a fair trial. 


In Queenland 98.18 per cent. of the whole land alienated from the Crown is 
under the new Real Property act, and the number of transactions from 18¢2 
to June, 1880, inclusive, was 170,355. 

In Tasmania, on the 3lst of December, 1879, registrations as follows had 
been effected: 5,241 certificates of title, and 5,082 land grants, including 
12,600 acres town land, and 702,041 acres country land valued at £1,442,941: 
2,274 mortgages, securing £913,259; 2,785 transfers, conveying 4,451 acres town 
land and 274,962 acres country land, and for the sum of £639,926; 1,005 
releases of mortgage relating to £372,878; 112 assignments of mortgages 
relating to £57,429; 112 leases of 98 acres town land and 49,696 acres 
country land. 

In New Zealand, the total area of land alienated from the Crown to the 31st 
March, 1880, was 14,126,772 acres, of which there had been brought under the 
Land Transfer act 4,585,557 acres. From the annual report on Land Trans- 


fer Registration for the year ending 31st March, 1882, it appears that during 
that year the following work was done: — 


Receipts (exclusive of Assurance Fund)...... 


= 
Number of applications to bring land under the act.......-.eee+eeeeeeee01,201 
Numibor Of 
5,883 
123,586 
XUM 
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The introduction of this system has met with considerable op- 
position from the legal profession, which has been attributed to 
selfish motives; but without stopping to inquire whether or not 
the imputation was justly made, it may be fairly argued that for 
the present generation of conveyances, at least, the increase of 
business occasioned by greater activity in real estate transfers 
and the bringing of titles under the act, would largely make up 
for the loss experienced in other ways. 


Wm. D. Turner. 
Boston, Mass. 
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AVOIDABLE CAUSES OF DELAY AND UNCERTAINTY 
IN OUR COURTS.! 


Lord Bacon instructs us that studies serve for delight, for orna- 
ment and for ability in the judgement and disposition of business. 
It is to this latter purpose that the studies of the bar are mainly 
directed. I therefore venture to address this body — togatorum 
consortium —upon a subject of practical importance, always 
pressing: Avoidable Causes of Delay and Uncertainty in our 
Courts. 

How to make justice speedy and certain is a question perpet- 
ually unsettled, and, in its nature, not capable of complete settle- 
ment. It is said that unsettled questions have no pity for the 
repose of nations; and, certainly, this question has no pity for 
the repose of the profession. A feeling has always existed in 
the community that the bar and bench are chargeable, in a 
great degree, with the existence of the acknowledged faults in 
the administration of justice. This feeling, it must be confessed, 
is not only natural, but just and well founded. 

The public impatience with delay and uncertainty in our courts 
is at present, perhaps, more pronounced thanever. The modern 
inventions which have so greatly quickened the transportation 
of persons and property, the transmission of intelligence and 
all business operations, inspire the public with the belief that 
movements of lawyers and judges can and should be hastened. 
Many ancient methods in our courts have already been modi- 
fied in obedience to the demands of the day. The court is 
no longer a place for elaborate orations, but for conversa- 
tional statements, showing what the case is, and how it arises, 
and how it should be disposed of, with no allusion what- 
ever to the wars of the Carthaginians. The consultation room 


1 Annual Address before the Ameri- Boston, August 27, 1891, by Alfred 
can Bar Association at its meeting, in Russell LL. D., of Detroit, Michigan. 
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of the judges, even, is more assimilated to the directors’ room 
of an important corporation, where the short and efficient ways 
of dispatching business create admiration in one accustomed to 
the course of courts. The lawyer and the judge are becoming 
more men of affairs and less of the student and the recluse. 
Indeed, the great mass of the legal profession are now actually 
more men of business, negotiators, managers of corporate enter- 
prises and the like, than lawyers ; and have little or no corporate 
or cohesive character or esprit du corps; and the number of per- 
sons who may be called jurists employed in and practicing in the 
courts is very small. In many States the bar is thrown open to 
all citizens, and the ancient significance of the term is almost 
lost. As long ago as 1776, this course was advocated in the 
Legislature of Massachusetts and in other States. 

The law’s delay was one of those things which suggested 
suicide to Hamlet. Nothing can be more exalted than the doc- 
trine of equity laid down in the books to be administered in 
courts; yet the London Times, as late as 1851, declared that the 
Chancery Court was the most dilatory, the most costly, and in 
effect, the most oppressive and iniquitous court in the world. 
As long ago as 1809, Francis Horner said that one-half of the 
twelve judges of England would give an opinion against the con- 
tinuance of trial by jury. Fifty years before the date, Burke 
said, in his Vindication of Natural Society. 


“Tn this uncertainty, uncertain even to the profession, Egyptian darkness to 
the rest of mankind, the contending parties find themselves more effectually 
ruined by the delay than they could have been by the injustice of any decision. 
Ina word, the delay, peurility and false refinement of the law are such that 


many come to admire the expedition, simplicity and equality of arbitrary judg- 
ment.” 


We are now in the last decade preceding the arrival of the 
twentieth century. During the nineteenth, much has been done 
towards the progress of jurisprudence and to make the adminis- 
tration of justice more speedy and more certain. Macaulay de- 
clared that theology, the science of the divine law, is not a pro- 
gressive science, mainly for the reason that it rests upon author- 
ity ; yet even the churches are now revising their creeds. The 
science of human law, if indeed, it be a science at all, does not 
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rest upon authority alone. Reason and good sense are its real 
foundation ; and no judicial decision, doctrine of the law or method 
of its administration, laid upon any other foundation can last. 

Of course, it is to the advancing generation of the bur and of 
the voters of the country that reform is to be principally com- 
mitted. When Harvey, allied to our profession as the physician 
and friend of Lord Bacon, discovered the circulation of the 
blood, it is said that not one physician in England above the age 
of forty accepted the discovery. 

It would be of great interest to review the steps which have 
been taken by recent generations to diminish legal delay and 
uncertainty in countries where the common law prevails, and 
to sketch the labors of Romilly, Mackintosh, Brougham, Ben- 
tham, Austin, Mill, Field, and many others; but the limit as- 
signed us will not permit. Francis Horner said that in no 
country did the lawyers ever favor improvement of the law. 
Nevertheless, his own brilliant circle of legal friends belied the 
saying; and now in this country the simple existence of this 
association contradicts it. 

My theme is delay and uncertainty in our courts, and not in 
the law. The law itself, whether codified or not, which silently 
governs the great mass of affairs, always, everywhere, and for 
all, to translate the motto of the Church, ‘* semper, ubique, ab 
omnibus,’’ aud which happily disposes of the great majority of 
human controversies, without resort to litigation at all, is not 
chargeable with reproach. In this hardly-perceived operation of 
the law, the chamber counsel greatly aids ; and here, indeed, the 
profession finds, perhaps, its largest measure of usefulness ; per- 
forming duties of a judicial character, determining questions of 
both law and fact, giving information of rights, and composing 
strife. The average citizen dislikes the courts on account of their 
delay and uncertainty, but has his own trusted counsellor to keep — 
him out of them. 

As respects certainty, the legal profession will compare favor- 
ably with those of war, physic or divinity. War is the terrible 
litigation of nations, where Von Moltke said the secret of certain 
success is in having a superior force in the right place at the 
right time; very much as in a law suit. In medical and theolo- 
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gical inquiries, we can have nothing but moral demonstration any 
more than in law. We can find certainty nowhere out of the 
domain of mathematical and physical science. 

As to delay, it is commonly attributed in our discussions to 
faulty and antiquated modes of practice, pleading, and what is 
termed procedure in general. 

But there are deeper causes, aside from these, and which lie 
back of these, which are more fruitful of delay, and to which 
I willask your attention. And I will divide my slight sketches 
into four parts: and will speak of lawyers, juries, judges and 
one jurisdictional provision, and its perversion in the Federal 
Courts and in this order, as severally responsible for delay and 
uncertainty in our courts, in varying degrees, but ail to an im- 
portant degree. 


Delays attributable to Lawyers. 

Delay is firstly caused by the choking up of our court calendars 
with causes which never should have been brought and which 
never would have been brought, if, in strict fidelity to duty, the 
counsel had exhausted all means to reconciliation in the chamber, 


or were not himself a suitor in the name of his client. 

The Roman advocates, according to Cicero, with whom all the 
rest agree, had no motive but love of applause. ‘* For what,”’ 
said he, ‘* does the profession undergo their enormous labors, 
except for the applause of their fellow-meu?”’ 

But a new motive entered this world, and the world of advo- 
cacy too, with the new religion: the sense of duty and the obli- 
gation to improve the lot of humanity. Mr. Kennedy, of Balti- 
more, the biographer of William Wirt, says: ‘* He was devoted 
to that higher essence of Christianity which is common to all 
sects. Duty had an exalted significance in his esteem. It was 
the summary of his morals and the constant incitement to his 
labors. It rendered him true to his fellow-men, and scrupulous 
in his judgment of himself. 

The advocate must now do his part to solve the riddle of this 
painful earth and in the eternal struggle between Good and 
Evil. Faithfulness to moral considerations on the part of 
counsel, in bringing no cause into court which gan be adjusted, 
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or in which he has any personal interest, is the first thing which 
will prevent the choking of the courts. 

The application of this proposition is very broad. It will 
prevent the advocate from aiding to launch a cause either by 
a bargain for compensation out of its proceeds, or by advancing 
pecuniary aid. Such contracts tend directly against reconcili- 
ation, which is the great, standing, public policy. That 
which was not permitted to the Roman advocate; that which 
is not allowed to the English or Canadian advocate; that which . 
is interdicted to the order of advocates in France; ought not 
to be permitted to the American advocate. 

In this regard, the operation of reform by legislation has 
been backward instead of forward; except in the act of 
Congress of 1853 avoiding such contracts, which act. covers 
all claims against the United States in whatever tribunal they 
may be asserted. 

The true view of the subject is that which was judicially laid 
down by Chief Baron Pollock in 1860: « A barrister is not to be 
considered as making a coutract with his client, but as taking 
upon himself an office or duty in the proper discharge of which, 
not merely the client, but the court in which the duty is to be 
performed and the public at large, have an interest.”’ 

But in the majority of the States, legislation has placed the 
profession on the footing of any business calling, and has put 
the Jaw concerning maintenance on the same basis with the law 
of other ordinary contracts. Statutes in most of the States 
permit the lawyer to make any contract he sees fit with his client, 
as to compensation, and it may be contingent upon his success, 
and it may be payable out of the proceeds of litigation, and he 
may pay the costs; and if the client settles his part of the case, 
the lawyer may, nevertheless, go on with his part, and he has a 
lien on the cause of action, and possible recovery. The New 
York Court of Appeals said, in 1886, that such contracts are 
common, and that their propriety is vehemently debated. It is 
probably true that a majority of lawyers who rely upon their 
practice for a livelihood do business in the way authorized by 
these statutes. Where no legislation exists, courts have modi- 

fied and weakened the old rule. Many business men expect law- 
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yers, particularly young lawyers, to take business on such terms; 
although probably the best business men disapprove the prac- 
tice. Those who favor it, and favor the legislation permitting 
it, forget that the lawyer is exercising a privilege, granted him 
by the State fora public purpose, and not merely pursuing a 
calling for a living. 

This change in the common law has tended to bring down the 
profession from its high plane as a chief agency in our Christian 
civllization, and to make ita trade. It has subordinated pro- 
fessional rules to mercantile usages, and, in fine has produced 
the several evils at which the common law on the subject was 
aimed. Those evils effect the lawyer, the client, the court and 
the public. Doing business according to this new statutory 
standard disturbs the true balance of the lawyer’s own judg- 
ment; it tempts him to advise his client against the clients in- 
terest, and it unfits him to support the court with fidelity. 

But the scope of my subject includes the treatment only of an- 
other evil, and that, perhaps, the principal one, arising from 
this new rule, the incumbering of the court dockets with innum- 
erable cases which have no real foundation, and which never 


should have been there, and which delay suitors in all other 


eases. 

Probably counter legislation upon this subject cannot now 
be obtained; and, consequently, as Pliny observes in one of his 
letters, it must be left to public opinion to adjust the relations of 
advocate and client. The opinion of the community, however, 
in such matters, is generally the reflex of the opinion of the bar. 
Indeed, so far as legislation itself is concerned, we know that in 
our legislatures the members of the legal profession are in the 
majority, and that they have themselves made the existing statu- 
tory law on the subject; and they who made can unmake. So 
the responsibility lies at the door of the profession and cannot 
be escaped. 

In this, as in the matter of an elective judiciary and codes, 
the State of New York led the way, and its example has been 
very generally followed in the other states, outside of New Eng- , 
land. The Federal Supreme Court, in 1883, while sustaining a 
division of proceeds between a client and her attorney, observed 
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that a natural suspicion attaches to such an arrangement. It 
certainly needs no argument to show that no American advocate 
ought to do anything to which suspicion naturally attaches. 

Numerous cases of contested wills, claims against estates, pri- 
vate land claims, and the like, fill our court dockets, which 
would not be upon them if the common law in this regard had 
not been changed. And it may be here noticed, also, that, by 
reason of modern conditions of production and transportation 
a large part of the business of courts, in all parts of the country, 
has come to be composed of what are called negligence or accident 
cases. These cases are almost always brought upon agreements 
for contingent fees. Without such agreements, undoubtedly, a 
great part of them would not be brought at all; and there might 
be, perhaps, a failure of justice in some cases. But we may be 
reasonably sure that cases of this kind possessing actual merit, 
would either be disposed of by equitable settlement or would 
find some lawyer of standing who would take the case, 
without remuneration, or, at any rate, without an antecedent 
bargain. 

I have no intention of discussing the general question of 
compensation ; but deem it proper to refer to what was said upon 
that subject in the New York Bar Association in 1876, when that 
eminent jurist, Charles O’Connor, brought up the matter of his 
fees in a certain case where he had been subjected to criticism. 

There should be no temptation to bring frivolous suits, to ex- 
aggerate injuries, or to use juries as instruments of extortion, 
and, in the judgment of most educated jurists, the honor and 
dignity of the profession, to uphold which is one of the declared 
objects of this association, would be safer if such agreements as 
are now authorized by statute should be forbidden by statute. 
If forbidden, certain it is that so considerable a part of the busi- 
ness of the courts would disappear, that much less complaint could 
be made of delay by reason of a crowded chlendar. 

The fabric of justice rests upon the moral qualities, the courage, 
independence and learning of the bar. Nay, more; the bar is 
in fact, though not in name, a department of the government. 
Its functions in courts are equally as important as those of the 
bench itself. Its members orginate the entire businees of the 
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courts, conceive and give form to the action, prepare the testi- 
mony, conduct the hearing, and present to the bench for adop- 
tion the proper solution of the question raised; and, indeed, they 
ave largely responsible for the result. The decisions of the Fed- 
eral Supreme Court in its palmiest days, in the time of Wheaton’s 
Reports, were due as much to the wonderful bar of the time as 
to the bench. The judgment of Marshall and Story, who always 
courted oral argument, were consequent upon the labors of Web- 
ster and Pinckney, and their compeers. Chief Justice Taney said 
that the language and style of the opinions of that court, even 
those of Marshall, bore the impress of Pinckney. 

We may justly affirm that the primary avoidable cause of de- 
lay and uncertainty in our courts is the failure to provide that 
there shall always exist a body of practitioners of a high moral 
standard and of adequte learning; men like the eminent Scotch 
advocate Wilson, described by Sir James Mackintosh, ** who 
added to ability and attainments rectitude of judgment, purity of 
heart, elevation of honor, sternness of integrity, and scorn of 
baseness.’’ Concerted action of the bar itself, in taking care of 
its own membership, somewhat after the manner of the inns of 


court and of our own bar associations, is a remedy which may 
prove adequate. The service of our law schools, also, in their 
great modern work, teaching elevation of sentiment, as well as 
philosophical study, is most important. Men are largely the 
product of systems. 


Delays Aitributable to Juries. 


Let us pass rapidly, and by natural transition, to what may be 
deemed the second principal cause, and perhaps, indeed, the 
chief cause, of delay and uncertainty in our courts—the jury 
system in civil cases. As to criminal cases, considerations of a 
different character prevail which cannot now be treated. 

In its existing practical operation, it would seem asif the jury 
system in civil cases were purposely contrived to produce delay 
and uncertainty, particularly taken in connection with the division 
of the sessions of courts into terms. It is not convenient to dis- 
cuss this division of the subject now with full elaboration. I am 
among those who believe that this system has outgrown its use- 
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fulness, We have no crown, no aristocracy, no established 
church, no servile judiciary, no press censorship, no limit to the 
discussion of the acts of our rulers, no restriction of public 
meetings for reform, no hindrance to universal suffrage or uni- 
versal education ; and it is time that we should have no jury in 
civil cases. This institution grew up alongside of those other 
institutions, which we have repudiated, and as a necessity to 
protect the masses in their personal and property rights against 
the privileged. No necessity whatever of that kind exists here, 
I understand, indeed, that the English bar are now quite gener- 
ally against the continuance of the institution in England. 

The jury is an illustration of what John Stuart Mill calls 
**the influence of obsolete institutions on modern ideas,’ and 
which, he says, ** perpetuate in many of the greatest concerns a 
mitigated barbarism; things being continually accepted as dic- 
tates of nature and necessities of life which we should see to have 
originated in artificial arrangements of society long since aban- 
doned and condemned.’’ The jury, to my mind, is one of these 
things. 

Nor isthe jury any longer a means of instruction for political 
or democratical duties. The platform and press are sufficient 
instructors. Indeed if they are not, why saddle the burden of 
such instruction upon litigants? 

Suitors with honest causes now avoid juries, as a general 
rule, if possible; but with an ill cause almost invariably de- 
mand a jury. And it is proverbial that before a jury we gain 
the causes we expected to lose, and lose those we expected to 
gain. 

Chambers of commerce and manufactures’ associations in cities 
establish boards of arbitration, in order to keep their commercial 
controversies away from the ignorant and pitchpenny determina- 
tions of the juries which come into our courts, and away from the 
frightful array of new trials, overturned verdicts, bills of excep- 
tions, proceedings for tampering, and the like, which face the 
ordinary litigant in the ordinary jury case. 

Men competent to sit as jurors almost universally escape the 
duty. 

In spite of the growing eulogies of the institution constantly 
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heard, the fact remains that, under existing conditions, especia!ly 
in urban communities, the constitutional right of jury trial in civil 
cases inevitably operates, not only to produce the greatest delay, 
but also to ensure absolute uncertainty. 

The main utility of the jury at present is, that it forces settle- 
ment out of court, to avoid the oppression incident to it. 

The enormous expense of summoning and keeping jurors is, 
of itself, a potent reason for the abolition of the system. If a 
tithe of that expense could be devoted to paying judges prop- 
erly, the very best legal talent in the country could generally 
be secured for the bench, and would stay permanently upon 
the bench, and away from the service of corporations or any 
other pursuit. And the minds of the judges would not be kept 
off their cases, and their independence menaced, by pecuniary 
cares, 

Every lawyer of experience knows that a trial by jury de- 
pends principally upon management, and that a judicious smile, 
or well-timed joke, may carry a dubious cause or destroy a meri- 
torious one. 

Among the body of the people in all parts of the country it is 
found that the jury method of settling facts among litigants is 
the subject of jest and ridicule. As Brougham said, the school 
master is abroad. Almost every intelligent citizen who watches 
our courts is opposed to the system, especially if he finds it nec- 
essary to go to law himself. 

The truth is, that the jury system in civil cases is more of a 
fetich than the compulsory study of Greek in colleges. Nothing 
can better illustrate the difficulty of dislodging any inveterate 
custom then the retention of this system. Although imbedded 
in our constitutions, public opinion, influenced by the bar, may 
change them as it made them. The tax-paying part of the public 
would as least concur, That part rarely sit on juries, but often 
suffers at théir hands. 

It is a mistaked idea that the disposal of questions of fact is, 
even now, principally by jury. In wide regions of inquiry, the 
contrary is the case; and I avail myself of the enumeration of 
Mr. Justice Bradly, in 1882, in considering a question of the 
ascertainment of fact, in a matter of depriving a counsellor of 
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his reputation and means of livelihood, without a jury. He 
said :— 


‘‘The important right of personal liberty is generally determined by a single 
judge, on a writ of habeas corpus, using affidavits or depositions for proof 
when facts are to ne established. Assessments for damages and benefits, oc. 
casioned by puolic improvements, are usually made by commissioners in a sum- 
mary way. Conflicting claims of creditors, amounting to thousands of dollars, 
are often settled by the courts on affidavits or depositions alone. And the courts 
of chancery, bankruptcy, probate, and admiralty administer immense fields of 
jurisdiction without trial by jury.’’ 


If we seek damages for a trespass or a fraud, we have a jury 
sitting with the judge; but, on the contrary, if we seek to enjoin 
the same trespass, or the operation of the same fraud, we hold 
the judge competent to find the same facts, without the delay, 
the uncertainty and the expense of a jury. 

If objection is made to the one-man power of the judge, what 
shall we say of the one-man power of the twelfth juror? 

Let us be rid of the delays and uncertainties inevitable from 
setting aside verdicts because there was no evidence ; or because 
against evidence; or because the damages were excessive, so 
that the judge may himself find a verdict, actually just, ina 
reduced amount, by the contrivance of giving a new trial unless 
the plaintiff will remit. Let us be rid of the ignorances, the 
prejudices, the compromises, the friendships for parties, the 
bribery and the disagreements of the jury which assimilate a 
legal inquiry to a game having about as many elements of cer- 
tainty as the roulette table. 

It is universally agreed that the jury, not to be absolutely un- 
just, must be largely controlled by the judge, who may showthem 
substantially what to do, and how to do it, and may give them his 
opinion upon the question of fact which they are instituted and or- 
ganized to determine. Let us have the judge’s opinion outright, 
and to begin with; not suggested to a jury, nor recommended to 
them, nor slowly filtered through them. Let us have the saving of 
time in introducing testimony; the short and pointed arguments: 
the conclusion reached upon the logical bearing of the proof, by 
a trained and honest picked man, which we get before a court 
without a jury. Let us follow the example of the Scotch and 
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the French, and let the petty jury go the way of the grand july 
which has been done away with in many States, and which was 
formerly deemed as essential as the jury now is. 

Mentioning these views to a distinguished brother lawyer, he 
said: ** But there are many cases where juries make the con- 
ceded law bend to the equity of the case.’’ In my view, true 
as this is, it isan unanswerable argument against the institution, 
for it renders litigation absolutely uncertain, and makes that 
not to be law for one man which is law for another. 

With the disappearance of the jury in civil cases, nine-tenths 
of the will cases and the accident cases, and the like, would also 
disappear from our court calendars. Somesource of professional 
income would be dried up, it is true. But we must remember 
that the profession was made for the public, and not the public 
for the profession. 

Already in a majority of the States, and also in the Federal 
Courts, by legislation secured through the influence of the profes- 
sion, questions of facts are now determined by the judge, either 
upon waiver of the jury by both parties, or unless one of the 
parties may demand a jury, in a certain restricted way. And, 
consequently, in many of the States, juries are now seldom called. 
This change is but the entering wedge, and abolishment is com- 
ing; and it will arrive whenever the profession demands it. And 
if the profession does not secure the change, then it is responsi- 
ble for the delay and uncertainty which the change would rid us 
of. In Garland’s case, Mr. Justice Miller truly said that for ages 
past the members of the profession have been powerful for good 
or evil, and mould public sentiment; and he gave his opinion that 
even the late civil war might have been prevented by the in- 
fluence of the lawyers in the State where it arose. The truth is, 
I am very much afraid, that some lawyers are in favor of retain- 
ing the jury, for the very reason that they know its abolition 
would inevitably shorten and diminish litigation, and make its 
result more certain; and, consequently, also, lessen legal busi- 
ness. 

But we know that itis hardly fifty yearssince wager of battle was 
lawful; and only about four times fifty since torture was a recog- 
nized method of arriving at facts, and sanctioned by the highest 


XUM 


7838 


25 AMERICAN LAW REVIEW. 


intellects, such as Bacon himself; and thus we may gather hope 


that the remaining medieval method in courts may soon depart — 
the jury in civil cases.? 


Let us now approach the ruling power in courts, the Bench, 


Perhaps delay and uncertanty are as much attributed to the 
bench as to any other element in the administration of justice, 
except the jury, which certainly leads. 

My subject necessarily implies, that causes of delay and uncer- 
tanty exist which cannot be avoided. These are inherent in the 
nature of things. ‘* Justice,’’ said Burke, in his speech against 
Histings, ‘* is a circumspect, cautious, scrutinizing principle, 
full of doubt even of itself, and fearful of doing injury.” 
Principles are said to be immutable and the rules of law ascer- 
tainable; yet they are to be discovered, understood, and actually 
applied by men. These men are called judges, but they remain 
men. The language of Marshall, in the case of Marbury v. 
Madison, and of the Massachusetts constitution, asserting that 
our government is a government of law and not of men, is illus- 
ory, as commonly applied. Edmund Burke instructed us more 
wisely, when he wrote: ‘*Government is no better than a scheme 
on paper, and not a living, active effective constitution, except 
through the exercises of its powers by ministers.”’ 


1 Since the above was in print, Mr. H. L. Baker has handed me the following 
extract from the Law Quarterly Review for July, 1+ 1, page 209, (probably from 
thegpen of Sir Frederick Pollock) : 

“To not only set aside a verdict, but at once enter judgment for the other 
side, seems in these days of long drawn-out litigation a daring mode of sum- 
mary jurisdiction. Lord Halsbury in Toulmin v. Miller (12 App. Cas. 846) had 
strong doubts about such a proceeding; but as the Court of Appeal is satisfied 
that it is invested with the power, its action undoubtedly saves a vast amount 
of trouble and expense. Trial by jury in civil cases, fur whatever reason, is 
ou the wane. The rules of court, which reflect judicial experience, began it 
by making trial by judge without the jury a moral mode of trial; requiring the 
party who wants a jury to ask for one (Jenkins v. Bushby, ’91, Ch. (C. A.) 
484). The frequent disagreement of juries has helped iton. The fact is not 
susceptible of doubt. Even in the Queen’s Bench Division non-jury actions 
outnumber the jury actions. In probate cases there are 43 out of 57; in mat- 
rimonial, 147 out of 189; though many of these are, of course, indefinite. Or- 
deal, combat, jury have succeeded one another as tests of truth. Just nov the 
wise and upright judge is in favor. The twentieth century may gee a news- 
paper plebiscite the approved mode of trial.”’ 
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In our courts, there is no such thing as law in the abstract, 
common, code, or statute, having any direct and operative 
force in disposing of the rights of litigants, except by and 
through the utterances of judges. Law, in courts, is always in 
the concrete. There are, indeed, great numbers of printed 
books of statutes and precedents respecting the conduct of men, 
and which give instructions to judges as to their decisions; but 
the judges, in construing, interpreting and applying the law, 
perform a function which very closely resembles the making of 
the law, although, professedly, a declaring of the law. The 
great Mansfield said, in Philip's case: ‘*General rules are 
wisely established for attaining justice with ease, certainty and 
dispatch. But the great end of them being to do justice, 
the courts are to see that it be really attained.’’ And he added, 
‘“‘boni judicis est ampliare JUSTITIAM (not jurisdictionem, as has 
been often cited).’’ And in Zouch v. Woolston, he said: 
«*But there are no precedents which can stand in the way of 
our deciding ¢his case as it ought to be determined, liberally, 
equitably, and according to the true intention of the parties.”’ 

Consequently, the success of the judicial department of 
popular government rests more upon administration than upon 
written laws and constitution. The best code, badly adminis- 
tered would be bad in its operation. I am disposed to agree 
with Carlyle that institutions and laws are of little value without 
good and able men to administer them. As constitutional pro- 
visions are often not self-executing, but only directory to the 
legislature, so, practically, common and statute law are only a 
guide to the judge. 

Judicial decision, as actual law, exhausts its force when it 
disposes of the case. The judgment rendered is conclusive only 
upon the parties and their privies. Upon the conduct of the 
people it has only a moral or advisory force. Even the court or 
judge which renders the decision is bound by it only to a limited 
extent in suceeeding cases precisely similar. A recent instance 
is presented in the overruling of the case of Pierce v. New 
Hampshire, a unanimous decision of the Federal Supreme Court 
in 1846, not followed by a majority of the court in 1889. 

A decision essentially wrong, while it is law for the particular 
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case, can never stand as law for other like cases. Where it not 

so, error would be more enduring than truth. The Master of 
the Rolls stated this, rather strongly, June 17th last, in the case 
of the Bishop of Lincoln, in the privy Council. Referring to a 
decision of the House of Lords, he said, ‘* I cannot believe that 
the House of Lords, or any othér human beings, are obliged to 
go on deciding nonsense, because they have been misled into de- 
ciding nonsense once.”’ 

I have said there is no law in court except the utterance of 
the judge. We remember the rejoinder to the Bench, attributed 
to Mr. Bartlett, «It was law until your Honor just spoke.” 
Hence also comes the favorite Hibernicism of the experienced 
lawyer: ** Counsel never know what a judge will do till he has 
done it, and he doesn’t know himself.’’ 

The judge is guided largely by what he has heard from the 
bar, who lay the case before him, with a suggestion of the ratio 
decidendi, or principle of law applicable. The bur find the prin- 
ciple in the dictates of reason, in enactments and constitutions, 
in adjudged cases, and in treatises which discuss all these. What 
does the judge announce to be the law of the case? Necessarily 
that which he thinks to be the law. One judge may think one 
thing, and another another thing, in the same case. Hence, an- 
other maxim of the experienced lawyer: ‘* That your case de- 
pends on what Judge you get before.’’ One judge, of high 
moral perceptions, and with a tender and instructed conscience, 
will see clearly the requirements of natural right in the case, or 
the correct application of written law, or judicial precedents. 
Another judge, unscrupulous, passionate, unlearned or vindictive, 
may utterly fail either to perceive or apply the right. 

Inasmuch as, in respect to statute law, including, of course, 
codes, the intention of the law-maker constitutes the law, so 
that a thing may be within the terms and not within the mean- 
ing, or within the meauing and not within the terms, the dis- 
covery and declaring of the intention rests upon the bench. 

Lieber says that no statute ever resisted in the end the unfavor- 
able opinion of the profession, who induce the bench by acute 
interpretation to evade and undermine it. One judge, with a 
large knowledge of history and politics; with a happy temper- 
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ament, neither conservative nor inventive; nor a recluse, but a 
man of affairs; without bias; inviting argument, may find 
one meaning in a statute or code. Another judge, too much 
addicted to the studies of the closet; with proclivities, natural 
or acquired, leading to preconceptions; a born partisan, unable 
to weigh conflicting arguments, may find a totally opposite 
meaning. The varying views of the members of the Federal 
Supreme Court as to the meaning of the framers of the recent 
amendments present an illustration. It is probable that the 
draughtsmen of the Fourteenth Amendment would hardly re- 
cognize their handiwork in some of the cases which interpret it; 
and that, if any of those men had been on the bench, a dif- 
ferent conclusion might have been reached as to the civil and 
political rights arising from that amendment. 

One judge, of great natural endowments, severe training, 
long experience, adequate learning, untiring diligence, of a dis- 
criminating mind, and with a proper sense of the great trust re- 
posed in him, when he examines the written law, the adjudications, 
the treatises, and the arguments presented to him, will almost 
certainly reach the very right. Another judge, of small mental 
power, unschooled, untried, indolent, slow of perception, and, 
perhaps, in addition, arbitrary, conceited and ill-tempered, may 
lay down law known neither to gods nor men. 

It is plain, then, that we cannot separate law, in courts, from 
its administration; and that we cannot separate administration 
from the men who administer ; and that the causes of uncertainty 
and delay in courts are, as respects the bench, faults in admin- 
istration. And let us look at a few common judicial faults, pro- 
ductive of delay and uncertainty. 

Great uncertainty is caused by the too frequent recording of 
dissent, and often of vigorous opinions attempting to break down 
the majority opinion, and sometimes succeeding. In the Privy 
Council, in England, the fact of dissent is not allowed to be re- 
corded, nor is any member of the court permitted to disclose 
that there was any dissent. 

When we turn back to the term reports and observe some- 
times two or three opinions on a single page, and then look at 
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some of our contemporary reports, with opinions filling hundreds 
of pages, encumbered with discussions not demanded by the 
case, and amounting to treatises, drawing too nice distinctions, or 
laboring to avoid clear distinctions; we see prolific sources of 
uncertainty. 

Mr. Walter Bagehot, in his essay on Lord Brougham, says 
that great judges may be divided into two classes, judges for the 
parties and judges for the lawyers. The first class are men who 
always decide a particular case before them rightly; who have a 
nice insight into all that concerns it; are acute discerners of fact, 
accurate weighers of testimouy, and just discriminators of argu- 
ment. They will not bestow conclusions on after generations, 
but will let posterity decide its own controversies. He gives 
Lord Lyndhurst (who was born in Boston) as an example of the 
first class. A judge of the second class, he says, has a personal 
interest in what comes before him. It is, in his eyes, not a piti- 
ful dispute whether A or B is entitled to a miserable field, but a 
glorious opportunity of deciding some legal point on which he 
has brooded for years, and on which he has a ready-made con- 
clusion; and he writes an essay in which the particular facts are 
a little lost, and an exposition of the whole general doctrine fills 
the attention. Lord Cottonham is adduced as an example of this 
second class. 

When a court overrules a case without mentioning it, or say- 
ing so, a grave fault is seen productive of such uncertainty as to 
deprive the law of any claim to be called a science. A recent 
example of this fault is found in the case of the Chicago, Mil- 
waukee & St. Paul Railroad v. Minnesota, where Munn v. 
Illinois, and the so-called Granger cases, are practically over- 
ruled, without saying so, and a question supposed to be settled 
by these cases, viz: that it belongs to the Legislature to determine 
railroad fares, is apparently decided in favor of the right of 
courts to determine such fares. Numerous other examples 
might be given. 

Another common fault is deciding cases without oral argument. 
One instance of this is found in Juillard v. Greeman, giving ju- 
dicial sanction to the legal tender quality of a note issued by 
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the government in time of peace: the court having theretofore 
refused such sanction for such a note in time of war; and the 
court having been changed to procure a reversal of the decision 
by a course resembling the making of judges by English kings 
when the government interfered with private suits. Cromwell’s 
appointment of Lord Hale, who denied the legality of Crom- 
well’s government, compares favorably with this course of our 
own government. Another instance is found in Louisville 
Railroad v. Letson, hereinafter referred to, overruling the de- 
cisions of fifty years, which was also submitted on printed briefs. 
The value of oral argument cannot be too highly estimated and 
is always to be taken into account in considering the weight to 
be given to a decision. 

Deciding cases without citing authorities, thus shaking the rule 
of stare decisis; making statements of fact which support the 
opinion, but which leave out proof actually in the case; deter- 
mining cases on points not raised or argued; deciding cases 
without rendering any reasons at all; concurring with an associ- 
ate without individual examination into the case, are examples 
of other common faults of the judiciary. It cannot be denied 
that these faults are productive of long and unnecessary litiga- 
tion, and that delay and uncertainty, which might be avoided, are 
the result. 

The desideratum, munifestly, is to provide the best way to 
get the best men on the bench and, plainly, the first step is the 
elevation of the bar, from which the bench is recruited. Then 
comes the question of appoihtment or election of judges, con- 
cerning which the arguments have been so often and so ably 
stated that I shall not enter upon the discussion. I think it is 
true, however, that if the bar would take united action whenever 
a judge is to be selected, in either way, the bench would be ele- 
vated. And if this be so, the resposibility rests upon the bar. 
Perhaps the question of tenure is even more important than that 
of the method of selection. And in this material age the ques- 
tion of compensation is as important as any. As already sug- 
gested, take a part of the money paid to the armies of useless 
jurors billeted on the courts, and use it for judicial salaries 
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and judicial pensions, and the public will be served by a judi- 
ciary as perfect as human nature will permit, whether appointed 
or elected. 

You may construct a code with the combined ability of 
Bentham, Macaulay, Stephen, Austin, Mill, Maine and Field; 
you may fill your legislatures with the best of the people for 
adopting or modifying the code when made; but, after all, your 
laws are to be interpreted and enforced by judges; and your law, 
in its last analysis and actual application in court to the affairs 
of men, is judge-made law. And I think this is not only the 
best law we have, but the best law it is possible to have. This 
it is which renders the judiciary of such transcendent importance 
in popular government. 

I do not wish to be understood as objecting to codification, 
certainly not to it as defined by Sir James Mackintosh: «A 
scientific and systematic arrangement of the multitude of occa- 
sional laws, and of the still greater mass of usages, opinions and 
determinations, considered as materials of legislation, with a free 
reform of particular branches, engrafted on previous usages, and 
in harmony with those natural dispositions on which the execution 
of Jaws depends.”’ 

What shall be the quality of judge-made law, I repeat, rests 
largely with the bar. Mr. Carpenter, in the McCardle case, 
warned us to beware of carrying the customary fulsome and ser- 
vile adulation of judgesto excess. ‘* They are,”’ he said, ** men 
of like passions and infirmities with other men, and the bar holds 
much the same relation to the court that the Hebrew prophets 
did to the ruling powers of the Old Dispensation ; and it is our 
duty to admonish and to warn, and that too, whether courts will 
listen, or whether they will refrain.”’ 

What I have said has been applied to civil proceedings in 
court. But much the same observations may be made concerning 
the administration of justice in criminal cases, as respects the 
bench. Mackintosh, speaking of the Bloody Assizes, which pre- 
ceded the revolution of 1688, remarks, that ‘* they afforded a 
fatal proof that judicial forms and constitutional establishments 
may be rendered unavailing by the subserviency or the prejudices 
of those who are appointed to carry them into effect. ”’ 
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I come, lastly, to speak of a jurisdictional provision, and a 
perversion of it, with reference to the Federal courts, as affecting 
the question of avoidable delay and uncertainty in them. 

These courts have become remarkable for delay, and this 
largely by reason, first, of a jurisdiction which seems to be now 
unnecessary, that resting on diverse citizenship; and by reason, 
second, of a perverted jurisdiction, that over corporations, on 
the ground of the citizenship of their members, presumed against 
the fact. 

Questions of jurisdiction are questions of power between the 
States and the general government. We must constantly keep 
in mind the memorable judicial declaration of Chief Justice Chase, 
that the maintenance of the state governments , which include 
the State judiciary), are as much within the design and care of 
the constitution as the maintenance of the national government. 

The jurisdiction of the state judiciary covers all controversies 
which may be the subject of judicial cognizance, except such as 
ure placed within the exclusive jurisdiction of the United States. 
And the presumption is that the jurisdiction of the state judiciary 
covers every controversy, until the contrary is shown. 

The Federal jurisdiction which rests on diverse citizenship was 
made by Congress concurrent with the State jurisdiction ; but, by 
the operation of the various removal acts, has now become prac- 
tically exclusive, removal being at the option of either party. 

The original reason assigned for the Federal jurisdiction in 
this regard was, that a citizen of one State might not be able to 
get justice in the State courts of another State. However this 
may have been before the whole country was unified by steam 
and electricity, and by the result of the Civil War, it is certainly 
not sonow. This ground of jurisdiction, with its perversion 
presently to be referred to, steadily furnishes about one-third of 
the cases in the Federal court, nearly all of which one-third are 
naturally and properly justiciable in the State courts. Unfortu- 
nate conflicts of decision have resulted. Citizens have been 
drawn away from their homes and local State courts, and have 
smarted under the impression that the general government was 
a hostile and unfriendly government, not having the good of the 
people at heart. This single consideration of the effect upon 
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the attachment of the people to the general government is one 
of immense importance. But the point embraced in my subject 
is that the few Federal courts are embarrassed with the mass of 
business which the many State courts are competent to deal 
with, and stand ready to deal with, and ought to deal with. 

1 am inclined to the opinion that Congress should abolish this 
jurisdiction completely; and with it would go, of course, the 
perversion of this jurisdiction which is exercised over corpora- 
tions. That perversion and its enormous effect in creating delay 
in the Federal courts we will now consider. 

It is estimated that nearly four-fifths of the whole volume of 
business in this country is done by corporations; and a very 
large proportion of the litigated business of these corporations 
is transacted in the Federal courts, and not in the courts of the 
States, which have created these corporations, and which provide 
courts very numerous and able, having full jurisdiction to do 
this business, and, what is the main consideration now, also 
having leisure to do this business. 

Private corporations aggregate are nothing but partnerships 
with superadded qualities ; and the rights of the natural person 
who compose them constitute the rights of the artificial person 
composed. They concentrate capital and skill, and are vastly 
more powerful than the individual members. They are used 
for almost every purpose connected with the business and 
interests of society. It has been said that associated wealth is 
the dynasty of modern times. 

The Federal constitution extends the judicial power to cases 
between citizens of different States; and now declares thatall 
persons born or naturalized here are citizens of the State wherein 
they reside; and the judiciary act confers jurisdiction on the 
circuit courts between citizens of the State where the suit is 
brought and citizens of another State. 

Now, to give the association of citizens a greater right of suit 
in the courts of the United States than is possessed by each and 
all of the individual citizens composing the association, by means 
of a pure fiction that all have that right, when none in fact may 
have it, is believed to be an abuse more far-reaching in its conse- 
quences than any now existing in our courts; «nd it has been the 
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chief cause of so choking the Federal Supreme Court that it has 
not been able to handle its business. The incorporated associa- 
tion, as respects suit, differs in no respect whatever from a 
joint stock company, or from any voluntary unincoporated 
association, authorized to sue by a certain name. And many 
circuit courts have accordingly permitted joint stock companics 
to sue when their members could not. But the Supreme 
Court, in that regard, has refused to follow out the legitimate 
consequence of its own decisions as far as that. Those 
decisions, in the later history of the court, are believed to 
have been unsound. The early doctrine of the court, steadily 
adhered to for fifty years and more, was, that if the individuals 
composing the corporation are citizens of the State creating the 
corporation, they do not lose their right to sue in the courts of 
the Union because, in point of form, the suit, which is for 
their benefit, is in the corporate name. The court most dis- 
tinctly repudiated the idea that the association itself could be a 
citizen of a State, entitled to sue as such; although, at that time 
the constitution had not defined who were citizens of a State. 
Marshall said: ** If Congress had, in terms, enacted that incor- 
porated citizens of one State might sue a citizen of another State 
in the Federal courts by the corporate name, this court would 
not have felt itself justified in declaring that such a law trans- 
cerded the constitution.’? It is plain what Marshall would 
have said in regard to a law of Congress in terms enacting that 
which is the present doctrine daily administered. It is un- 
doubted that corporations were not within the contemplation of 
the framers of the constitntion when they created the jurisdic- 
tion over controversies between citizens of different States The 
reasons, which are stated in the Federalist, do not cover cor- 
porations. Nor, incontestably, were corporations within the 
contemplation of the authors of the judiciary act when they 
conferred a part of the constitutional jurisdiction upon the 
courts, giving jurisdiction between a citizen of the State where 
the suit is brought, and a citizen of another State. Nor can we 
imagine that express jurisdiction over corporations would have 
been conferred, in terms, by those who made either the constitu- 
tion or the judiciary acts. 
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It is believed that there is no just policy requiring the admis- 
sion of corporations to sue in the courts of the Union, even were 
it authorized by the constitution, aside from the possession of 
that right by each and all of its members. The policy, on the 
coutrary, is the other way, and that they should be excluded 
from the courts of the Union; but upon this we have no time to 
enlarge. All their rights in relation to the Federal system, and 
to interstate commerce, are amply protected under the 25th 
section of the judiciary act, permitting a review of cases, in the 
highest court of a State, by the Federil Supreme Court, where 
any litigant has failed to obtain any right under Federal law. 
Where corporate property, like that of a railroad for example, 
lies in different States, the court of one of the States, is just as 
competent to deal with it, by way of forclosure or otherwise, 
as the Federal Court sitting there or elsewhere. The Federal 
case of Muller and Dows rests directly upon the authority of 
McElrath and the Pittsburg Railroad, a State case, holding a 
State court competent to sell that part of the railway lying out- 
side the State. Indeed, the State court, unhampered by juris- 
dictional questions, and better able to bring in all parties under 
the publieation statutes, can actually administer the law concern- 
ing corporations more efficiently and with better effect than any 
Federal court. 

But when the first railroad case made its appearance in the 
Supreme Court, two-thirds of the court took back its unanimous 
ruling of half a century, that it was impossible that a corporation 
could be a citizen, and assumed the ground squurely that a cor- 
poration is capable of being treated as a citizen of the State 
creating it, for all intents and purposes, as much as a natural 
person. The majority went much further than Mr. Petigru and 
Mr. Legaré asked the court to go. This doctrine was truly as- 
tonishing, and, of course, could not stand, and has not stood. 
And the court, as was inevitable, went back to its original 
ground, which is believed to be the only tenable ground under 
the constitution, that it is impossible that a corporation can be a 
citizen of a State, and that when the interest of the parties on 
one side is joint, as in case of the individuals composing a cor- 
poration, each and all of the persons concerned in that interest 
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must be of a different citizenship from each and all of the per- 
sons on the other side, and must be competent to sue, or liable 
to be sued, in the courts of the Union. And that is the law now. 

How is it, then, that we see daily examples of a corporation 
suing, or being sued, in the Federal circuit courts, as a citizen 
of the State incorporating it, when, first, not one of the indi- 
yiduals composing it 1s, in fact, a citizen of that State; and 
when, second, every one of the individuals composing it is a 
citizen of the same State with the opposite party to the suit, and 
when, third, all the business of the corporation is transacted 
outside the State which incorporated it, and all its actual busi- 
ness offices are outside of that State ; and when, fourth, all these 
facts are well-known to all concerned in the suit, including the 
court itself which takes judicial knowledge of the statute of the 
incorporating State not requiring members or officers to be citi- 
zens, and which court well knows that the suit does not really in- 
volve a controversy properly within the jurisdiction under the 
judiciary art. 

How is it, I repeat, that we see these suits occurring daily? 
It is because the Supreme Court has determined that, in such 
cases, the facts shall not come out; and this, for the reason 
expressly stated, that, if the facts should come out, the juris- 
diction would be defeated. 

Congress has always been solicitous that the facts should come 
out, and that the courts of the Union should entertain no cases 
not legitimately there; and has, indeed, within a few years so 
amended the judiciary act as to command the court itself to in- 
stitute an inquiry into jurisdiction upon the facts, if the parties 
themselves abstain from litigating that question. And the courts 
themselves, as well as Congress, have exhibited the same solici- 
tude, uniformly, with respect to every other class of cases, 
except those to which corporations are parties, und have, indeed, 
been astute to decline jurisdiction. Under the late amendment 
of the judiciary act, the court rules that it is not enough that 
the averment as to citizenship may be sufficient, but that the 
court must see to it that the averment is not untrue, although 
admitted by the opposite party to be true, and must dismiss the 
suit if the averment is untrue. 
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But, in the sole case of corporations, notwithstanding the 
amendment referred to, in order to hold on to the jurisdiction, 
the court declares that no averment or evidence shall be admitted 
to show that the individuals composing the corporation, which 
is a party to a suit, are not citizens of the State creating it, for 
the purpose of withdrawing the suit from the jurisdiction of the 
courts of the United States ; and that the presumption that such 
individuals are citizens of that State cannot be controverted for 
the purpose of defeating the jurisdiction. Such is the phraseo- 
logy of the decisions. And this is so held, notwithstanding the 
court adheres to the doctrine that, in all cases, the presumption 
is that a given cause is not within its jurisdiction unless the con- 
trary is shown, not only by allegations but by satisfactory evi- 
dence upon an inquiry into the facts. 

Now, it being admitted by the court that the jurisdiction 
rests solely upon the citizenship of the members of the corpora- 
tion, it follows plainly that the courts, under the constitution 
and the judiciary act, are authorized and required to look at the 
case, to begin with, only for the purpose of ascertaining whether 
the citizenship of the members of the corporation is, in fact, 
such as to bring the case within the jurisdiction; and the court 
is not authorized to look at the case at all with the design of 
attempting to either sustain or defeat the jurisdiction. 

In some of the decisions, stress seems to have been laid upon 
the consideration that the corporation has legal existence, and 
does business only in the State of its incorporation, and is 
actually localized there. But, under modern conditions, and 
modern decisions, too, this is not so. Corporations do legally 
exist out of this State; do transact business out of the State; 
and do carry on very extensive litigations out of the State. The 
court itself has held that corporations have the constitutional 
right to transact any business which constitutes commerce in 
any State of the Union, notwithstanding the objection of such 
State ; and to transact any other kind of business, with the con- 
sent of such State; and that, in such outside States, corporations 
are under the equal protection of the laws, within the amended 
constitution. The decisions of the courts are constantly, and 
necessarily, and usefully, modified by the changing conditions of 
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the country; and it is a long time since the case of the Bank of 
Augusta, and our country is a very different country from what 
it was then. 

What has been the result of the fiction invented by the 
Supreme Court? It has been to so swell the business of the 
Federal court as to create a most oppressive delay. Why 1s 
this? The corporations have been afraid of the State courts. 
The development of the American idea of electing executive and 
legislative officers has conducted during the last fifty years legit- 
imately and steadily and irresistibly toward the election of judi- 
cial officers also; with the result that now all of our forty-four 
States, except eight, elect their judges; and, undoubtedly, if it 
would not require an amendment of the constitution, there would 
be a movement for the election of Federal judges as well. Cor- 
porations, large and small, although receiving their powers from 
the States, have imagined that they would have their rights 
more adequately protected in the Federal courts than in the State 
courts, principally, I think, because the judges of the State 
courts are elected. This is a vain imagination, because corporate 
rights under the commercial clause and the Fourteenth Amend- 
ment, or any other Federal guarantee, are safe under the 25th 
section of the judiciary act, as already suggested. But, further, 
I think it is generally agreed that the experiece of forty years 
has contradicted some of our old theories against elected courts. 
Be the cause what it may, the fact is very prominent, and 
almost without exception, that corporations sue, when they can, 
into the Federal courts; and when sued in the State courts, re- 
move the case, when they can, into the Federal courts. 

Here, I repeat, we find the cause, greater than all other 
causes combined, of the delay of legal business in the Federal 
courts. Mr. Justice Field said, in his recent Centennial address, 
that the wealth held by corporations equals in value four-fifths 
of the entire property of the country; and that the facility 
with which corporations are formed has increased the business 
of the Federal Supreme Court far beyond what it was. This is 
distinguished authority. But that facility for forming corpora- 
tions would have made, and would now make, little, if any, 
difference in the business of the court were it not for the fiction, 
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by means of which, and by means of which only, the jurisdic. 
tion is extended to them and exercised over them. I notice 
that during the week ending on the 10th of last month about 
three hundred new corporations were formed in the country, 
with an aggregate capital of seventy-five millions ; and if such is 
the crop of corporation citizens in only six days in midsummer, 
we can see that there will be no diminution of cases, but that 
they will overwhelm all the new appellate courts eventually. 

Let this swollen stream of Federal jurisdiction which has 
overspread the country under the impetus of an invented citizen- 
ship subside into the original channel, in which it was confined 
by the banks of the constitution. One-third of the court did not 
scruple to declare in terms the doctrine of the majority to be 
anevasion of the constitution. Such, I believe to be the opin- 
ion of a great number of the judges of the State courts, and of a 
great number of the profession. 

What is the remedy? It seems to me that the amendment to 
the judiciary act, in 1875 (since the adoption of the fiction in 
relation to corporations), is mandatory to the court to abolish 
the conclusive presumption of citizenship, and to permit the 
facts to beaverred aud proved which would defeat the jurisdic- 
tion, and to institute an inquiry itself into the facts on the sub- 
ject. And the court might, perhaps, permit an argument on 
this subject, if it should be asked for. The court said in Wil- 
liams vs. Gibbes: ** The change of opinion upon a question of 
law, or in the construction of a statute, is no disparagement to a 
judge or a court, however eminent or experienced. The change 
is oftentimes a matter of commendation rather than reproach.” 
The Louisville Railroad case is hardly older than the original 
package case, lately departed from. 

The court takes judicial notice of the statutes of the States 
with reference to the formation of corporations; and I have © 
caused those statutes inall of the forty-four States to be exam- 
ined, and find, first, that in not one single State are all the per- 
sons forming a corporation required to be citizens of the State; 
and, second, that in all the States but five there is no require- 
ment that any of the incorporators shall be either citizens of the 
United States or of the State; and, third, that in those five 
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States the law is as follows: In California and Idaho, the 
majority of the incorporators must be residents; in Mary- 
land, all must be citizens of the United States, and the major- 
ity citizens of Maryland; in New York, the majority must 
be both citizens and residents; in Ohio, a majority must be 
citizens. 

More than this. It is common knowledge that, as matter of 
fact, aliens or citizens of other States, are continually forming 
corporations, in a given State, for the purpose of transacting busi- 
ness und holding property entirely in a third State. Frenchmen, 
living in Paris, form land corperations under the laws of Texas. 
Englishmen living in London, form mining corporations under 
the laws of Michigan. Dutchmen, residents of Amsterdam, form 
railroad corporations under the laws of Minnesota. The States 
generally authorize meetings of members (that is, of the corpora- 
tion itself) outside the State, or abroad, as well as meetings of 
the officers. The States specially authorize the business of their 
corporations to be conducted out of the State. The States even 
form corporations, and prohibit their business to be done in the 
State, and ordain that it shall be done only out of the State. New 
Jersey and West Virginia spawn corporations north, east, south 
and west, with not a Jerseyman nor a West Verginian as a member. 
Massachusetts men form railroad corporations in Illinois for 
railroads thence to the Pacific. 

Surely, it is time to lay aside the transparent fiction that such 
corporations are conclusively to be presumed composed of 
citizens of the State under whose laws they are formed. 

But, if the Act of 1875 cannot be relied on to effect the 
abolition of this fiction, let Congress pass an Act, in terms 
abolishing the jurisdiction exercised upon the fiction. This 
would be done if the bar should ask it. Lawyers greatly pre- 
dominate in the national legislature. So here again the respon- 
sibility rests upon the bar. 

* * * * * * * * * * 

I have now briefly considered the four divisions of my sub- 
ject, and it is time to bring these inadequate sketches to a close. 
Let the lawyer bring no case not justified by the dictates of an 
enlightened conscience, and by professional rules sanctioned by 


it 
ry 
3 
it 
d 
ot 
a 
n 
h 
n 
of 
a 
ze 
al 
es 
ye 
Q- 
5 
e- 
1e 
ye 
YIM 


804 25 AMERICAN LAW REVIEW. 


the wisdom of centuries; let the unphilosophical, antiquated, 
cumbrous and costly jury be abolished in civil cases; let highly- 
endowed, well-trained and well-paid judges constitute the courts; 
let the jurisdiction resting on diverse citizenship, and on a fiction 
as to corporations, contrary to known facts, be done away with; 
and we will then have few just complaints of delay and uncer- 
tainty in our courts. And for the reforms indicated, is not the 
bar responsible? 

[am aware that some of my conclusions may not meet with 
assent. But they are the fruit of a long and assiduous practicein ~ 
the State and Federal courts, accompanied by a constant desire to 
discover some way of avoiding delay and uncertainty in obtaining 
justice. 

We are fortunate to-day in our place of meeting. 

The biographer of Mr. Wirt, describing his professional visit 
to Boston, sixty years ago, says that visit opened to the great 
lawyer a near view of a community which, whether considered in 
its political situation or in its social and individual elements, is 
unsurpassed, perhaps unequaled, in the world. We may add that 
it is also unsurpassed in its legal element. 

The Boston bar has presented as many instances of that indi- 
vidual excellence in advocates and of the excellence of adminis- 
tration in courts which we have indicated as any bar in the world. 
In 1806, Chief Justice Parsons wrote Governor Strong: ‘A 
due administration of the law is the only security of our social 
and civil rights.’’ The roll of distinguished lawyers of this city, 
in full sympathy with that sentiment, and to whose labors other 
States have leoked for guidance, includes, among many others 
whose names rise to the lips, those of Sullivan, Dexter, Otis, 
Prescott, Adams, Jackson, Dane, Parsons, Ames, Lowell, 
Dana, Sewell, Mason, Webster, Bartlett, Cushing, Choate, 
Parker, Story, Shaw and Curtis. It is fitting that the Amer- — 
ican Bar Association should assemble here and recall the mem- 
ories, and be strengthened by the example, of those ‘* dead 
but sceptered sovereigns who rule our spirits from their 
urns.”’ 

And how much of the eminence of the bar here is to be ascribed 
to the teachings of the neighboring university, and its school of 
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law; concerning which many of us may adapt the verse of the 
poet Dryden, upon the parent institution: 


Cambridge to me a dearer name shall be 
Than my own mother university. 


In conclusion, I commend to you Lord Coke’s favorite aphor- 
ism: ‘‘ Blessed be not the complaining tongue, but blessed be the 
amending hand.”’ 
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NOTES. 


Laxnp Traxsrer Rerorm.—We print in this number an article 
strongly and ably advocating the Torrens system of land transfer. The 
time has come for the adoption of some plan of reform; and there 
seems to be a general unanimity of all interests in demanding it. If © 
there is any class of persons to whom the present system would seem te 
be of advantage and whose interest would seem to be against any change, 
it is the professional conveyancers, whose skill is now essential to the 
investigation of all titles when transfers are made ; but it is to be noted 
that the present agitation in favor of a radical reform comes from this 
very class. This should not be a surprise in view of the fact that al- 
most all the great reforms in the laws and in legal procedure have been 
instituted and carried forward by lawyers. 

In Massachusetts the last legislature appointed a joint special com- 
mittee to consider what changes are advisable-in the present system of 
recording and indexing the records of deeds and other instruments re- 
ferring to real estate and the title thereto, and also to consider the prac- 
ticability of adopting the Torrens system. This committee has sent out 
a circular inviting suggestions, and accompanying the circular is a copy 
of the transfer of land act adopted by the colony of Victoria in July, 
1890. This act is a formidable one of two hundred and forty-one sec- 
tions. It covers with the schedule annexed eighty-five large pages such 
as are found in the large volumes of Revised Statutes. Doubiless the 
first impression given by this copy of the Victoria statute is that a sys- 
tem which requires such a bulky statute to explain it, must itself be 
too complicated and too cumbersome for practical use. 

We do not at present either advocate or oppose the Torrens system. 
We wish to have this system thoroughly investigated. Above all things 
it is to be hoped that no radical change from the present system willbe — 
made in haste. The most careful and deliberate investigation is re- 
quired. The fact that this system has proved successful in Australia 
is not enough to prove that it is adapted to use in the densely populated 
parts of this country. It may be found that this system must be very 
much changed in details to adapt itto our needs. It may be found that 
some other plan of land transfer is to be preferred. Let the whole sub- 
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ject receive the most careful and deliberate consideration before any 
action is taken. 

Land Transfer Reform in New York.— In this connection it will be of 
advantage to consider the measures adopted by the State of New York 
in connection with land transfer reform. We refer to these not because 
the Torrens system was, after full deliberation, rejected and other 
measures adopted, but to call attention to the results of the labors of 
the several commissions and committees appointed in that State to con- 
sider the subject. Nothing of importance has been done in another 
State in the matter of reform in land transfer, and the subject has not 
in any other State received careful attention. 

In January, 1882, a special committee of the association of the bar 
of the city of New York made a report, recommending the appointment 
of a State commission, which should consider and report a mode of 
transferring land free from the difficulties of the existing system. The 
report was adopted by the association, and during the same year 
like recommendations were made by the Chamber of Commerce 
and by other associations of the city of New York. In 1884 in con- 
formity with the various requests which had been made, the legislature 
of New York passed an act authorizing the governor to appoint com- 
missioners to prepare and report to the legislature a bill to facilitate and 
lessen the expense of transferring land in certain cities of the 
State. In pursuance of this act Governor Cleveland appointed five 
commissioners. They unanimously agreed that the proper relief for 
the difficulty arising from the large number of recorded papers con- 
sisted in the use of smaller areas of search than the county area. The 
size of the areas was the point upon which the commissioners divided. 
Four of them decided to recommend for areas of search the areas of 
individual ownership represented by lots laid down on the city tax 
maps, connected with a certain scheme of notices ; while the remaining 
commissioner, Dwight H. Olmstead, Esq., advocated indexing by areas 
of city blocks. Accordingly two reports were made to the legislature. 

The plan of lot indexing was in many respects similar to the Torrens 
system, and to other like systems of recording and indexing under the 
areas of the individual owners. ‘‘ In those systems, however, the bound- 
aries of the several ownerships are ascertained by examinations of the 
title and by surveys, and are declared by judicial decrees to which all 
persons interested are intended to be made parties. But if there has 
been an insufficient examination of the title or an error in the survey, 
or the decree is impeachable for the non-joinder of necessary parties 
then the boundaries cannot be relied on for safe indexing, where prior- 
VOL. XXV. 53 
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ity of title is made to depend upon the priority of the record. Conse- 
quently, recording and indexing by the areas of property ownerships 
must always be imperfect and unsafe, since neither examinations of 
title, surveys nor decrees can ever be conclusive. It is the uncertainty 
of the boundaries of ownership which renders any system of indexing 
by them uncertain and unreliable. Of course, where boundaries have 
always been identical with monumented boundaries as in case of sec- 
tions and fractions of sections of government land, there can be 
no trouble in indexing by such parcels, since in such cases the index- 
ing is in fact by definite areas. Therefore the block plan of indexing 
was advocated instead of the lot plan, because, ‘in order to give 
notice of land dealings by a public record, the areas of search used for 
the purpose must have fixed, permanent and ascertainable boundaries, 
established by statute in connection with the statutory rule, that, in 
order to be fully notified to the public, instruments must be indexed 
under the several areas of search which they affect.’ This was the 
same principle upon which recording and indexing had always been 
conducted in this State, and it seemed clear that it could not be changed, 
The conclusion necessarily was that safe indexing required the use of 
definite statutory areas of search and the retention of the present sys- 
tem, as against the plan of indexing by the areas of ownerships, 
whether fixed by judicial decree, as under the Torrens system or by the 
use of notices designating the areas of search, for which the four com- 
missioners had provided by the bill.’’ 

On March 14, 1887, a spevial committee of the Bar Association of 
the State of New York, consisting of Messrs. Luther R. Marsh, David 
Dudley Field, Hamilton Harris, John H. V. Arnold, Augustus Schoon- 
maker, Hooper C. Van Vorst and George M. Diven made a unanimous 
report in favor of block indexing, and unanimously against the lot plan. 
They state the considerations which led them to this conclusion in the 
following brief summary : — 

I. That the change from counties to lesser areas, with legally de- 
fined boundaries, is purely mechanical, and does not change or 
interfere with the general principle of law as to the legal effect of - 
recording which now obtains throughout this State and which permeates 
our entire real property law. 

II. That the principle upon which it rests of legally defined area 
is correct and indisputable. 

III. That it does not change the ordinary and well-understood 
methods of conveyancing and the habits, customs or laws of the people 
of the State in such matters. 
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IV. That it is perfectly simple, easily understood and easily carried 
into effect. 
V. That its adoption would lessen the expense of and facilitate the 
transfer of land, and greatly enhance its value and encourage its more 
geaeral distribution. 

VI. That it would leave the law of real estate open to other reforr> 
which may be desirable. 

VII. That the introduction of the block plan would be attended with 
comparatively little expense, and may be readily and quickly accom- 
plished. 

VIII. That it would afford a complete and perfect remedy for tue 
present difficulties, delays and expense of recording and indexing. 

The committee recommend the passage by the legislature of a com- 
pulsory law for the city of New York, and another law for the rest of 
the State, permitting the public authorities of the several counties to 
reduce the local areas of their county, for the purpose of indexing land 
records, to towns, cities, city wards or city blocks, whenever it may 
appear to such authorities advisable to do so. 

This report concluded the legal controversy which had arisen between 
the respective advocates of the lot and block plans of indexing. 

In 1887 a block-indexing bill for the city of New York passed both 
houses of the legislature without serious opposition, the vote in the as- 
sembly being 70 to 12, and in the senate 23 to 4, and wasapproved by 
Governor Hill: but this act being defective in some particulars Mr. 
Olmstead, who had advocated this system from the beginning, prepared 
a new bill, which became a law in 1889 and went into operation on 
January 1, 1891. The other commissioners who had originally advo- 
cated the lot plan of indexing, finally approved of the block system 
and advocated its adoption. 

Under the block-indexing act a complete map of the city has been 
made, on which are laid down all the city blocks, each block haviny its 
appropriate and permanent block number. This map is again divided 
into thirteen sections representing the present territory of the city of 
New York. All the books relating to land in any section are indorsed 
with their section nnmber, as well as their block numbers. The sev- 
eral sections constitute independent registry districts. The index books 
for each block are made up separate from the record books. To avoid 
mistakes of indexing, a diagram of the block is placed at the head of 
each index, showing the section number, the block number, and the 
names of the bounding streets. The act requires a person filing an 

instrument for record to indicate, either in the body of it or by indorse- 
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ment, under what section and block it is to be indexed, and it is to he 
indexed accordingly. It is contemplated that all existing records shall 
at an early day be re-indexed on the block plan. 

We have gathered these facts concerning land transfer reform from 
the valuable paper read by Mr. Olmstead before the American Bar As- 
sociation.! 

Of the Torrens system, he says: This system contains many valuable 
provisions. Thus, the rule that no transfer shall be actually made ex- 
cept upon the register, thereby avoiding the question of notice, and 
also the rule that defects of form prescribed by law shall! not defeat a 
transfer once entered upon the register, if the deed shows an intent to 
convey, and there was, in fact, a consideration paid — these rules, like 
many others of the same general character embodied in the system, 
are sound. But the objections to the Torrens system are serious and 
fundamental. Not only is the machinery devised to operate it cum- 
bersome and complicated, and not to be intrusted to any except ex- 
pert officials, but its method of attempting to establish indefeasible titles 
and its plan of indexing are both fatally defective, as will hereafter 
be shown. 

Of Indefeasible Titles, he says: The subject of indefeasible 
titles has relation to the condition of a title prior to its registration, and 
the difficulty with registering titles arises not so much from dealing 
with land in the future as in the past. A title, in order to be absolu- 
tely indefeasible, must be such in fact and in law as is entered on the 
register, and in every registration system thus far tried the effort has 
been made to settle the title by the aid of a decree. But since no 
decree can be made not liable to be impeached for want of jurisdiction, 
as for a defect of parties, it follows that absolutely indefeasible 
titles cannot be arrived at in that way. Besides, no title which has 
heretofore for any considerable period of time been dealt with accord- 
ing to the common law can, with any certainty as to its condition, be 
entered on a register without a careful and reliable preliminary exam- 
ination. All registry of title systems provide for such examinations. 
They may be made in countries where the transfers have been few and 
the ownerships large and capable examiners are employed, with com- ' 
parative safety. But it is obvious that in such large cities as New 
York, where there are not far from 200,000 titles to land separately 
held, or even in smaller cities, prior examinations sufficiently reliable 
on which to warrant judicial decrees or State guarantees would be im- 
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possible. In short, the Torrens system is not practicable, at least in 
this country. 

It is a question whether public policy will justify the guarantee by 
the state of titles to land, and whether such guarantee would not be 
an unfair discrimination against personal estate. For why should the 
State be called upon to make good the title to a lot of land any more 
than to a share of corporate stock? 

He recommends the following reforms in connection with the block 
system of indexing in this country : — 

1. Small statutory areas of search, with definite boundaries. 

2. Local indexes in the general form of the New York act. 

3. The permanent retention in the registrar’s office for public use of 
original searches, and the adoption, in connection therewith, of the 
Scotch * certificate of search,’’ which is an official statement of all re- 
corded instruments relating to any particular lot up to its date. In 
Scotland the certificate is made by law prima facie evidence of the facts 
certified. 

4, Transfer of title to be made only on the public land register. 
The deed or other authorization to operate merely as a power of at- 
torney to transfer, and to be duly filed and retained permanently in the 
registrar’s office in support of the transaction. This would compel 
registration in practice. 

5. The legalizing of short forms of deed, mortgage and lease. 

6. The simplification of judicial proceedings relating to land inclad- 
ing foreclosures, partitions, sales of infants’ estates, etc. 

7. The abolition of the general lien of judgments and other general 
liens on land. 

8. A reduction in the number and duration of specific statutory 
liens. 

9. The abolition of courtesy and dower. A suitable provision to be 
made for widows in lieu of dower. 

10. The laws relating to real estate to be assimilated to those relat- 
ing to personal estate so far as practicable. 

11. The devolution of land, on the death of an owner, upon his per- 
sonal representatives (or a realty representative), in the first instance, 
for the purposes of distribution and conveyance to those entitled there- 
to under the order of the court. 

12. The descent of real and personal estate to be alike. 

13. A modification of the statute of uses and trusts, so that there 
shall always be some designated person to convey. 

14. A short. statute of limitation as to real actions not exceeding ten 
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years, ignoring infancy, lunacy, coverture, absence from the State and 
imprisonment. 

15. The adoption of the rule that defects of form alone shall not in- 
validate a registered instrument of conveyance, where an intent to 
convey appears on its face and a consideration was in fact paid. 

16. Official supervision over transfers, either by the registrar or by 
a court especially established for the purpose. 

Benejits of the Reform. In conclusion Mr. Olmstead says: We 
have thus endeavored to explain some of the important measures 
connected with land transfer reform. Should they be carried out in 
this country, as is probable sooner or later will be the case, the effects 
will be far-reaching. To capitalize land, to turn its value into the chan- 
nels of trade, is to enrich this country beyond computation. It means 
enormous wealth to our commercial cities and prosperity to the culti- 
vators of the soil. Take the city of New York for instance. Make it 
possible for the owners of real estate in that city to convert it into 
money with the same facility and freedom from expense as personal 
assets are converted, and to borrow money on it at the bank or else- 
where as readily as it can be borrowed on the security of railroad bonds, 
and the market value of land in that city would be enhanced enormously. 
That great and powerful influences will come in conflict with this re- 
form cannot be doubted, since to make land more desirable for invest- 
ment is to render personal securities Jess so. But in an agricultural 
country like this, whose chief wealth comes froin land, the interests of 
the latter will ultimately prevail.! 


Tue Ixrernat Recions Cootinc Down. — A story is told of a veteran 
member of the bar — the Listener won’t say of what bar it is — which 
is one of the sort of stories that one does not hear every week or every 
month. The hero of the story is a very old gentleman; he has passed 
the fourscore, and though he has the reputation of having had a some- 
what animated career, and to have scorned very few of the pleasures of 
life, he has as yet made no motion toward carrying his case up toa 
higher court. Not long ago a younger lawyer, in conversing with the 


1 At the meeting of the American Dillon, of New York, made a report, 
Bar Association held at Boston in the chief feature of which was an ap- 
August of this year, the Standing  proval of Mr. Olmstead’s paper above 
Committee on Jurisprudence and Law referred to, and the block system of 
Reform, by its chairman, John F. indexing. E 
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old gentleman, suggested that a great many changes must have taken 
place since he began the practice of the law. 

“Yes, yes,” said the old gentleman; ‘‘a great many wonderful 
changes have taken place in my life-time. Why, the infernal regions 
have cooled down a great deal since I was born.”’ 

The young lawyer, not long afterward, repeated this remark to an- 
other veteran member of the same bar, who knew the first old gentle- 
man’s peculiarities and weaknesses very well. 

‘Did he say that? ’’ asked the second veteran. 

‘He did,’’ said the young man. 

‘* Well, now I understand ; that’s what he’s been waiting for all these 
years!’? — The ‘‘ Listener’’ in the Boston Evening Transcript. 


Dog Evipence. — Mr. Joseph A. Willard who, for a quarter of a 
century and more has been the clerk of the Superior Court, for the 
county of Suffolk, Massachusetts, and the most genial and learned 
of clerks, tells the following dog story : — 


A case concerning the ownership of a dog was on trial before a judge, noted 
as a combination of wit and stupidity. The trial had continued some time and 
little had been accomplished when the judge remarked: “ Well, the only thing 
to do, it seems to me, is to find out in some practical way the real owner of the 
dog. Mr. Plaintiff, you stand in that corner and Mr. Defendant, you stand in 
the opposite corner. Now, Mr. Clerk, you take the dog to the middle of the 
room. When [ count three the gentlemen will begin to call, you let the dog go, 
and we will see what he will do.’? Everything was done as ordered. At the 
signal from the judge the dog was released, and the plaintiff and defendant be- 
gan to whistle and snap their fingers. The dog hesitated a moment, and then 
made a bee-line for an open door which chanced to be about midway between 
the two would-be owners. ‘ Enter the case undecided,” said the judge. 


Law anp LireratureE. — Both the famous authors, Oliver Wendell 
Holmes and James Russell Lowell, had a legal training. Albert 
Stickney, Esq., of New York, speaking at the banquet of the Harvard 
Law School Alumni, called attention to this fact and facetiously attrib- 
uted their achievements in literature to the mental training they re- 
ceived in the study of the law. He said: — 


In the year of 1845 there was among the students of the Harvard Law School 
one Oliver Wendell Holmes, senior, who had the benefit of one or two years’ 
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instruction in the Dane Law College. Most unwisely for us, but perhaps very 
wisely for literature, Dr. Holmes saw fit to abandon the profession which was 
his first love, and let himself down to the lower plane of the profession of medi- 
cine. In 1845 when there was a festival celebration of some kind here on the 
enlargement of the Law School, he wrote a letter in which he expressed his re. 
grets at having left the profession of the law and taken up some other profes. 
sion; and in the letter, as I remember reading it some time ago, he said that he 
felt that he took a very erroneous step, and among other things he had made 
himself an alien to the paths of literature. He could not altogether shake off 
the training that had been given him in that very short time. We had him 
under our influence and undoubtedly to that year — it was somewhat more than 
ayear that Dr. Holmes studied law —~and undoubtedly to that year we must 
attribute his ability to write ‘*The Autocrat of the Breakfast Table,” which in 
its line we all agree is one of the highest efforts in English literature. 

I am able to give you another elaborate example in the person of one James 
Russell Lowell, who is a graduate from the law school, and from here, it is to our 
minds certain, that he made himself capable of producing the ** Bigelow Papers,” 
which never would have been produced at all if it had not been for Mr. Lowell 
spending his time in studying Biackstone’s Commentaries, 


Tue Baccarat TRIAL AND Royatty.—Some features of the baccarat 
trial illustrate the deference to royalty which is paid in English official 
life. Although the Prince of Wales was to some extent on trial him- 
self—certainly his character, as a man of honor, was in a popular 
sense involved, although the Lord Chief Justice endeavored to exclude 
that idea carefully from the minds of the jury,— when he came in, 
Lord Coleridge required the audience to rise, and gave the prince a seat 
on the bench by his side. While this official deference was paid to the 
prince, with which the select audience admitted to the court room evi- 
denced sympathies, the enormous crowd outside gave their sympathy 
almost entirely to the plaintiff; hissed and hooted the defendants, and 
came near hustling them when they retired from the court after the 
verdict, and showed scant courtesy to the prince himself. The rabble 
do not entirely dislike certain vices in royalty, because they see that 
royalty is human, and they rather like to see a great men descend to 
their own level. This was why Charles II. was always so popular with © 
the common people. But at the same time they like to see fair play, 
and when royalty is arrayed on one side against a man who, though 
noble, is not royal, they are very apt to take sides with the man who 
finds himself at such a disadvantage. 

The courage manifest by Sir Edward Clarke, the solicitor-general of 
England, who, as private counsel merely, represented the plaintiff, 
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is worthy great admiration. He was as courageous, when he asserted 
in substance that a verdict that would drive the plaintiff from the army, 
would expel from it the Prince of Wales and General Williams, as was 
Lord Brougham in his celebrated denunciation of George IV., on the 
trial of Queen Caroline. But royalty in England, though destitute of 
all political, still retains great social influence; and it remains to be 
seen to what extent Sir Edward has damaged his political prospects by 
this boldness. It seems to have been entirely unnecessary for him to 
make such an observation. There is, in our opinion, a wide differcuce 
between the man who steals and the man who, for charitable purpcses 
aud upon the promise of reformation, ¢onceals from the public a knowl- 
edge of the fact of the larceny; and, at most, so far as appears, that 
is the extent of the crime of the Prince of Wales and the defendants in 
this libel suit, beyond the mere crime of playing at a private gambling 
game at five pound stakes. The offense committed by all these gentle- 
men would, under the statute laws of the American States, be an indicta- 
ble misdemeanor, and it is certainly a very bad example for the heir 
to a throne to hold up to the youth of his country. What might have 
been excused in him at twenty, or even at thirty, will hardly be excused 
at fifty-two; and accordingly we find England in a state of moral 
eruption, so to speak, over this unhappy affair. 

It seems to be the natural consequence of the absurd political 
system of that country. It is simply an expensive show kept up out 
of deference to ancient customs, and because the mind of the average 
Britisher is hoodooed with the superstition that if the pageant were to 
be abolished some dreadful unthought-of thing might happen to his 
country. The sovereign is shorn of all political power, except as to the 
performance of merely formal acts. For all practical purposes, when 
the House of Commons turns out the government, the ministers might 
as well tender their resignations to the statue of the Duke of Weliing- 
ton in Hyde Park as to the queen. The consequence is that the throne 
has no office of government to perform, and no other oflice except 
offices of a social nature. The Prince of Wales is a man with a large 
revenue, and with nothing to do except to act as the first gentleman 
in England, to preside at the opening of exhibition:, important phil- 
anthropic meetings, etc. The system is calculated to produce the idle 
and worthless habits which he illustrates, and the English people have 
themselves to blame for perpetuating the system. He is an average 
man, of fairly good feelings ; about average intellectually and morally ; 
afair head of a family ; as Metternick said of Napoleon, ‘‘ neither good 
nor bad.’’ If custom had given him something to do he would have 
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been a useful member of society; but as it is, the peculiarities of his 
position are such that he is restrained from doing anything, and he, 
therefore, has lapsed into the generally worthless habits which he 
exhibits, as almost any man would do under like circumstances, 


Law Scuoots anp Leeat Epvcation.— President Elliot, of Harvard, 
says:— 


“Tt is hard for you and me to realize what a prodigious change bas taken 
place in this country in regard to a legal education, since the days of Judge 
Story and his associates. It is only sixty-two years ago, and yet I think we 
may say that the methods of legal education in the United States have been 
revolutionized in that short period. The Harvard school really had been in 
existence for a dozen years, but chiefly as a school where a few young men 
came in contact with a teacher of law, as a private pupil does with his teacher, 
It took Judge Story ten years to get as many as eighty-seven students in the 
Law School, and it was far the largest school in the United States, and there 
were very few of them anywhere else, only two or three in the whole country; 
and as it is now, there are fifty law schools in the United States, all of them 
connected with universities; almost al! of them really connected, but few 
nominally in connection with universities. But the old-fashioned mode of 
studying law has almost completely disappeared from the United States, just as 
the old-fashioned mode of studying medicine has completely disappeared, 
But in medicine this great change came earlier, nearly forty years earlier, and 
we have now practically abandoned the English method of preparing for the 
bar. 

‘* There are 4,000 students now in the law schools of the United States. They 
are all university law schools, just as in France and Germany. This change 
has come about slowly, and perhaps is not wholly accomplished; and yet it is 
one of the greatest revolutions that has ever taken place in American insti- 
tutions.” 


Currositres FROM THE Reports. —‘‘ A suit is brought when in law 
it is commenced.”’ ! 


Judge Breese, sitting as a circuit judge, twice tried the case of 
Pulliam v. Christy.2. Each trial was followed by an appeal to the Su- 
preme Court where the judgments were reversed, Judge Breese, 
himself, writing the opinion on the second appeal. 


1 Chief Justice Waite, in Golden- 2 19 Ili, 339, 
berg v. Murpby, 108 U. S. 162, 163. 
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When a dog assails a man, the man is not bound ‘‘ to stop and in- 
vestigate as to the antecedent habits of the dog.’ ! 


In C. & A. R. R. Co. v. May,? it seems the foreman said to his men, 
“ Let the lumber go to the devil.’’ Says Mulkey, J., ‘‘ The order 
was obeyed.’’ Query, how did Mulkey learn that? 


On page 13 of 2 Carter (Ind.) this is found: 

‘Cases overruled in this volume. The statute requires the Reporter 
to append to each volume of the Reports a table of the overruled cases 
contained in it. There are no overruled cases in this volume.’’ Italics 
are ours. 


In Haigh v. Brooks,® Lord Abinger, C. B., said, ‘‘ It is carrying 
fiction too far, to say that the courts must always know how the law 
will be.”’ 


Unirorm Strate Laws is one of the interesting subjects discussed 
before the Ohio State Bar Association at its meeting in 1890. This as- 
sociation is one of the chief supporters of the National Bar Association. 
That association had recommended for adoption statutes concerning 


Negotiability of Promissory Notes, the Acknowledgment of Deeds, 
and the Limitation of Actions. The act concerning promissory notes 
simply made all notes payable unconditionally to order or bearer ne- 
gotiable in like manner as inland bills of lading. The act concerning 
acknowledgments contained the forms recommended by the American 
Bar Association several years ago. The act in regard to limitations 
provided for a uniform limitation of six years for actions upon contracts 
in writing not underseal. The Ohio Bar Association recommended the 
adoption of the first two acts but not the last. Some discussion arose 
upon the practicability of efforts to secure uniform legislation upon 
these and other matters, one speaker saying that uniform legislation is 
a chimera. Judge Elliott in reply, said: Because we cannot accom- 
plish everything we desire to accomplish should we therefore do nothing? 
If that is the sentiment of this association, then, except for social 
purposes, let us dissolve at once. If, because we can’t get uniformity 
in all the States, we will not recommend uniformity, let us retire. We 


1 Reynolds v. Phillips, 13 Ill. App. 310 Ad. & El. 323; 37 Eng. Com. 
557. Law, 118. 
2 108 Ill, 294. 
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have accomplished a good deal if we can get uniformity betweerf the 
States of Ohio and Pennsylvania. If the law in regard to the acknowl- 
edgment of deeds and execution of papers shall be the same in Ohio, 
and Pennsylvania, and New York, and Virginia, we shall have accom- 
plished a great deal, although we may not reach South Carolina, and 
Maine, and Massachusetts and Oregon. Now, that is the sentiment, 
that is the recommendation of the National bar Association and of the 
American Bar Association, which has indorsed the same idea. There 
ought to be unifcrmity in regard to negotiable instruments. 

Now can we not, by our combined influence, induce the legislatures 
of States throughout the United States to so change their laws as that 
we shall have in all this broad land uniformity in regard to negotiable 
instruments? Soin regard to the execution of deeds and wills, and 
many other matters of that kind coming within the purview and practice 
of the lawyer. You know the trouble you have in regard to the execu- 
tion of deeds sent here from Indiana, or sent from Ohio to Indiana, or 
to Pennsylvania. Some old gentleman is settling up an estate in Penn- 
sylvania. You want to get the money out of his hands: you have got 
to go through a great long formule of acknowledgments. You exe- 
cute a deed here and send it down to the District of Columbia: it is of 
no account — and all that. Now I say these are inconveniences to the 
profession — to every man who is practicing law. And they are incon- 
veniences to citizens of the State of Ohio, our clients, and the persons 
we represent. And for that reason we say we will use our best influ- 
ence to secure uniformity in regard to these leading matters. This 
course commends itself to the consideration of the intelligence of the 
profession; and when a matter has been acted upon deliberately by 
representatives of the bar from every part of the United States, both 
in the National Bar Association and in the American Bar Association, 
well, it seems to me that we shall be writing ourselves down as unnec- 
essarily hypercritical, if we turn our backs upon them, and say that we 
will have nothing to do with them because we don’t believe that all we 
ask can be accomplished. Let us take a step in the right direction. 
Now it is said that we are accomplishing nothing in regard to the action 
of our own legislature. I say we have accomplished a great deal. 
There isn’t any other association of men, there isn’t any other body of 
men in the State of Ohio but this Bar Association, which could have 
secured the adoption of the constitutional amendment abolishing the 
district court and substituting the excellent system of the circuit 
courts, and so on. We have accomplished that, and we have accom- 
plished a great many other good things, and there are other good things 
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in store, and I hope amongst them is, that we shall offer you and 
produce a uniformity in regard to the acknowledgment of instruments, 
and in regard to negotiable instruments, etc., in the various States.’’ 


Jury Verpicts By Masority Vore.—In the Forum for May, 1890, 
Mr. Sigmund Zeisler has a well considered and well written article under 
the above title. That originally in England the verdicts of juries were 
not required to be unanimous, he shows by a law of Ethelred: ‘‘ Let 
doom stand where (the twelve senior) thanes are of one voice; if they 
disagree, let that stand which eight of them say, and let those who are 
there outvoted pay each of them six half marks.’’! 

Originally jurors were witnesses cognizant of the facts in the case, 
and the requirement of unanimity appears to have had its origin then. 
It was thought that if the jury did not agree unanimously on their ver- 
dict the minority must be wilfully disregarding the facts within their 
own knowledge, and the practice grew up of compelling agreement by 
keeping the jurors locked up without food, light or fire until they 
agreed. ‘‘ The verdict, however, was sometimes taken from eleven, 
and the refractory juryman committed to prison, until this practice 
was declared illegal by a decision of the Court of Common Pleas, in 
the forty-first year of the reign of Edward III.’’ 

Though jurors had become judges of fact instead of witnesses, the 
rule of unanimity was retained. In modern times the jurors were not 
starved into agreement, but discharged after a reasonable time. 


“The propriety of the rule of unanimity, even in this modified form 
of enforcement, has been a subject of grave doubt for more than a 
century. Emlyn, as early as 1730, in his preface to the second edi- 
tion of Howell’s ‘State Trials,’ makes an eloquent appeal for the abolition of 
the rule. Hallam, in the supplemental notes to his ‘ Middle Ages,’ designates it 
‘a preposterous relic of barbarism.’ The English common-law commissioners 
of 1831 condemn the rule in very positive language, and propose that the jury 
shall not be kept in deliberation longer than twelve hours, unless at the end of 
that period they unanimously agree to apply for further time; and that at the 
expiration of twelve hours, or of such prolonged time for deliberation, if nine 
of them concur in a verdict, it shall be taken. Dr. Francis Lieber, in his ‘ Civil 
Liberty and Self-Government,’ and more particularly in an article in the ‘ Ameri- 
can Law Register’ for 1867, is outspoken in his condemnation of the practice of 
requiring unanimous verdicts. Bentham, in his ‘ Essay on the Art of Packing 


1 Thorpe, Ancient Laws and Institutes of England. London, 1840. Vol. 1, 
p. 299, 
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Juries,’ says it could not have been the work of calm reflection, working by the 
light of experience, and calls it ‘no less extraordinary than barbarous.’ Judge 
Cooley, in his edition of Blackstone, characterizes it as ‘repugnant to all ex. 
perience of human conduct, passions, and understandings,’ and further says 
that ‘it could hardly in any age have been introduced into practice by a de- 
liberate act of the legislature.’ Ex-Governor Koerner, of Lllinois, calls it ‘the 
ilogical unanimity system, which has become a great source of corruption and 
consequent denial of justice.’ In the same year, a committee of the Wisconsin 
legislature reported in favor of submitting to the people of that State a con- 
stitutional amendment empowering a less number than twelve to return a ver- 
dict. These few selected from innumerable similar expressions, will suffice to 


give an idea of the development and strength of the opposition to the iron rule 
of humanity.” 


In Scotland in criminal cases the jury consists of fifteen, and a ver- 
dict is rendered by a majority. In civil cases the jury is composed of 


twelve men and after six hours of deliberation a verdict may be taken 
from three-fourths of the jury. 


Under the criminal code of British India a verdict may be given by 
six jurors when the judge agrees with them. 
In the Bahama Islands in all criminal cases other than capital, and 


in all civil cases a valid verdict may be returned by two-thirds of the 
jury. 


*‘In most countries of the European continent trial by jury is known only in 
criminal cases. The jury does not find a general verdict, but simply answers 
questions formulated by the court, with reference to the guilt of the prisoner 
and the existence of aggravating or mitigating circumstances. The jurors, 
after full deliberation, vote upon each question separately, by depositing a 
ballot of ‘yes’ or ‘no.’ Only one ballot is taken upon each question. 

“ For a decision adverse to the defendant upon the principal question 
of guilt, and upon questions with reference to the existence of aggravating cir- 
cumstances, a simple majority is necessary and sufficient in France, Italy, and 
Germany. In Austria at least eight votes are required and suflicient for con- 
viction, and for an affirmative answer as to the existence of aggravating cir- 
cumstances. I have had no access to the codes of the smaller European 
countries in which the institution of trial by jury exists; but it is a fact that 
there is not a single country anywhere, except England and the United States 
of America, in which the verdict of the jury is required to be unanimous. 

“ So far as the United States are concerned, there are three States in which, 
in civil actions, a three-fourths majority is sufficient for a valid verdict. The 
respective provisions may be found in the Constitution of California of 1879, 
the Constitution of Nevada, and the Constitution of Texas of 1876. In the 
latter States the same section of the Constitution provides that the verdict of 
a three-fourths majority shall also be valid in trials of criminal cases below the 
grade of felony. In Connecticut it is provided by the Revised Laws of 1887, 
that a legal verdict may be rendered by any number of jurors not less than nine, 
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in any civil case in which the parties shall agree in writing, before the rendi- 
tion of such a verdiet that such portion of the jury may renderit. Thus we 


find that even some States of the Union have departed from the rule of 
unanimity.’’ 


Mr. Zeisler forcibly states the arguments against the requirement of 
unanimity in jury verdicts; saying it is absurd in that it gives one mind 
weight equal to that of eleven; is unsound, in that eleven honest and 
intelligent men may be defeated by one fool or crank; and is morally 
deficient in that it constantly holds out a premium to the professional 
jury manipulator. 


American Bar Association Report on Jury Vexpicts sy THREE- 
FOURTHS OF THE JuRY. — Since the above was put in type we have re- 
ceived the report on this subject of the committee of the American Bar 
Association on Judicial Administration and Remedial Procedure. It 
was submitted to the meeting of the association at Boston, August 
26th, 1891. The report says: —! 

At its last meeting, the Association referred to this committee that 
part of the address of Judge Henry B. Brown, delivered in 1889, 
which referred to the subject of changing, by constitutional provisions, 
the law, so that a verdict may be rendered by a less number than the 
whole of the jury. The address called attention to the fact that a 
step, which the author deemed one in advance, had been taken in two 
or three States by abolishing the rule of unanimity and permitting a 
verdict by the consent of nine. 

The reference to the committee was accompanied by instructions to 
report on the practical working of the change so far as tried, and as to 
the expediency of any action by this Association in regard to promot- 
ing its extension, either as respects civil or criminal cases, or both. 

Your committee thus finds referred to it the whole subject of verdicts 
by a majority, or other number of the jury less than the whole. The 
subject is too large to be fully discussed within the limits of a report 
of acommittee. The change in the administration of justice proposed 
is of vast importance, and your committee feels the responsibility which 
rests upon them. 

In the time allowed us, we cannot hope to do more than concisely 


state the views of the majority of the commiteee upon this interesting 
question. 


1 23 Am. Law Rev. 


XUM 


822 25 AMERICAN LAW REVIEW. 


This question may well invite the consideration of this Association 
and invoke from it an expression of opinion. ‘That it is becoming a 
live issue is apparent from the discussions in the meetings of bar 
associations, from publications in legal journals and the public press, 
and from debates in constitutional conventions. 

The right of the legislature to change the rule of procedure so that 
a verdict may be rendered by less than the whole of the jury has been 
embodied in constitutions of several of the States, and other States will 
inevitably follow the example thusset. This is not confined to the new 
States. The new constitution of the State of Kentucky contains a 
provision looking to the abandonment of the old rule. That so old and 
conservative a State should take up the new rule of procedure is sig- 
nificant of the hold which the idea has upon the people. 

The change has progressed so far that it is the opinion of the majority 
of your committee, the new movement should receive the indorsement 
and influence of this association. Such a change in the administration 
of the law cannot take place without serious objection and opposition. 
It is not desirable that it should occur until all objections to it have 
been well considered and either found untenable or overbalanced by 
considerations in its favor. When the association shall reach the con- 
clusion that the abandonment of the rule of unanimity is in the interest 
of justice, the principles upon which the association was founded de- 
mand that we shall give full and emphatic expression to that opinion 
and give to its support the full weight of the association. 

As has been finely said, trial by jury is itself upon trial at the bar of 
public opinion. Men have been gradually losing their admiration for 
it and more and more mistrusting its efficiency as a means of doing 
justice. Why is this? More than from any other causes for the 
reasons that the verdict of the jury under the unanimity rule is so often, 
in the opinion of both sides, not the justice of the case, but a com- 
promise, and because that rule so often produces a mistrial. 

Hon. Thos. Ewing, speaking of this rule, said, ‘‘ The day is not 
far distant when, if the absurd and injurious requirement of unan- 
imity is adhered to, trial by jury in civil cases will be abandoned. 
I think it is a political duty of American patriots and statesmen 
to free the jury system of this defect and thus insure its perpetuity. 
It is one of the vital forces of popular government. The requirement 
of unanimity, a belated rule of a forgotten and barbaric form of trial 
by witnesses, became incorporated without reason to support it in the 
English system of jury trials in civil cases, and has been handed down 
from generation to generation as though it were one of the jewels of 
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our race. If it were merely useless we might excuse our weakness in 
preserving it; but, as it is also hurtful and leads to weaken the respect 
of the people for the jury system, it ought to be abolished.”’ 

Many men are ready to agree to the abolition of jury trials in all 
civil cases, mistrusting the wisdom of seeking to find the truth through 
a jury composed of ordinary men. We have not to meet so radical a 
change as that would be. The question is, is it wise that the twelve 
men shall be required to agree upon a finding which perhaps does not 
fairly present the views of all, or else disagree? We do not think the 
criticism upon the unanimous verdict is well founded which assumes 
that under the rule the jury must be of one mind upon the case sub- 
mitted to them. Itisan error to say that the law requires that all of 
the jury shall have the same view of the effect of the evidence. Prob- 
ably in a difficult case no two of the jury would agree upon all points. 
The jury trial is valuable as a means of finding, not the absolute truth 
of the case, but the probable truth of it. Because evidence is conflict- 
ing and the facts obscure, and because men may honestly be mistaken 
or may be under corrupt influences, it is often impossible for any man 
to say what the exact truth is in the case presented. So juries and 
courts have the same difficulty to meet and to overcome. The jury 
must agree and the judge must reach a conclusion, and neither can be 
sure of more than an approximation to the truth in a case involving 
complicated facts with a mass of evidence. ‘The trial by jury is be- 
lieved to be the best means which has been devised of arriving most 
closely at the truth of the case. The result of the united wisdom of 
the jury, if the jury be well selected, is more satisfactory than the judg- 
ment of any one man could be in such cases as are suitable for submis- 
sion to the jury. 

The law demands of the jury that they shall a true verdict render up- 
on the evidence, and in arriving at that verdict they are to weigh and 
test by their experience all the facts laid before them. It is expected 
that they shall regard argument of counsel and the charge of the judge 
and, having given the matter full consideration, say what in their opin- 
ion is the case made out by the weight of evidence. They must agree 
upon that verdict just as the judge must reach his finding of facts — not 
that he has not doubt as to his correctness in some points, but upon the 
whole case his mind has reached a judgment. His doubts represent the 
minority of the jury. The debate in the jury room may be likened to one 
of a legislative assembly upon a non-partisan measure. There are differ- 
ences of opinion, an exchange of views, arguments to sustain them, and 
then a vote, which represents the result of the jury’s consideration—the 
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verdict — and all acquiesce. The compromise of business conflicts by 
counsel, or by arbitrators, is very like the jury’s verdict. Each side 
concedes something until an agreement is reached. The arbitrators 
may disagree utterly. An umpire is called in and reconciles the 
differences, or sides with one of the arbitrators, and a verdict is ren- 
dered. 

By every tribunal to which the determination of controversies among 
men is left the same course must be gone over. In the simplest trial 
in the primitive pioneer settlement before a justice of the peace and 
twelve men of the vicinage, and in the august court of arbitration which 
determines controversies between nations, involving the ownership ofa 
province or the payment of millions, as there are two sides, each con- 
fident of the justice of his claim and maintaining it with evidence and 
argument, the duty of the court is to decide which isright. How 
difficult it is to decide, what doubts and fears must be overcome, we 
all know; but the demand of duty has to be met, however hard it 
may be to reach a conclusion. The infirmity of human judgment often 
makes the decision wrong, but the wisdom of ages and the interest of the 
States requires that there shall be an end of disputes. All that can be 
asked is that the judgment shall be an honest effort to arrive at the 
truth. The judge may long doubt; still he at last decides. The jury 
being comprised of many men, must under the existing system, recon- 
cile all their dfferences so that to the last man all are satisfied. The 
judge may reach his conclusion by letting the majority, we may say, of 
his best arguments decide, while the jury cannot find their verdict as 
long as one man, standing for one argument, holds his opinion. 

We have under the unanimity rule a more diflicult duty imposed 
upon the jury than is imposed upon the judge when he is required to 
find the facts of the case. 

Is there any sufficient reason why the jury should be required to be 
unanimous in civil cases? Your committee does not agree with those 
advocates of the abvlition of the unanimity rule who claim that it has 
become a part of the common law by accident and that there is no rea- 
son in the rule. The design of the rule we believe to be and always 
to have been to obtain a full and deliberate consideration of the case, 
and a final settlement of the controversy, carrying with it the weight 
of the unanimous verdict of twelve men. But the instances of disa- 
greement of juries have so increased in number that the effect of the 
rule of unanimity is to prolong controversies, to defeat justice, to pro- 
duce discontent and to bring the administration of the law into con- 
tempt. 
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The causes of disagreement are not always plain, but certainly the 
most fruitful cause is the fact that one man may prevent the finding of 
averdict. The reasons that actuate him may be honest; as practical 
men, we know that they may be dishonest. Some have suggested that 
the intelligence of juries has increased and members of the jury 
think more independently and adhere more strongly to their opinions. 
The matters submitted to the juries have increased in importance and 
in difficulty of comprehension and decision. 

The committee quote with approval the conclusions of Mr. Zeisler in 
his article above referred to. They quote the argument of Judge 
Caldwell in his article published in the American Law Review! that 
there is no more reason that the rule of unanimity shall apply to jurors 
any more than to judges. They quote Mr. Justice Miller, who in his 
well-known article on Trial by Juries, says: — 

‘‘Tam, therefore, of the opinion that the system of trial by jury 
would be much more valuable, much shorn of many of its evils and 
much more entitled to the confidence of the public as well as of the 
legal and judicial minds of the country, if some number less than the 
whole should be authorized to render a verdict. I would not myself be 
willing that a bare majority should be permitted to do this.’’ 

The Constitutions of California, Texas, Nevada, and Minnesota now 
permit of the enactment of laws providing that verdicts may be ren- 
dered by less than the whole number of jurors. 

In conclusion the committee say‘: — 

Believing that the spirit which has actuated this association from its 
beginning will continue to control it, and that all changes in the law 
which are judicious and in the true sense reforms will receive its sup- 
port, we recommend the adoption of the following resolution: 

Resolved, That the American Bar Association recommend to the 
bar associations of the States the support of such legislation or con- 
stitutional amendments, as will provide for a verdict by three-fourths 
of the jury in civil cases.? 

Watrer B. Hitt, 
James Pinte, 
Tuomas Dent. 


1 Vol. XXXII, 853. concur in a minority report. After 

* The foregoing report was pre- some discusion the further considera- 
pared at the request of the chairman, tion of the report and resolution was 
by Mr. James S. Pirtle. Messrs.Rob- postponed until the next meeting of 
ert D. Benedict and John W. Cary the Association. 
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Awarp or Mepats To THE Eart oF SELBORNE AND Davin Drop ey 
Fietp By THE AMERICAN Bar AssOcIATION, AT THE MEETING OF THE 
Association AT Boston, Aucust 26, 1891. The Earl of Selborne, 
better known as Sir Roundell Palmer, was the leader of the chancery 
bar of England, the successful advocate, in the House of Com. 
mons, of important measures of law reform, and a distinguished mem- 
ber of the commissions on the condition of the law of marriage, on 
a digest of the laws, on the reorganization of the system of judica- 
ture, and on the subjects of naturalization, extradition, and neutrality, 
Iie was one of the counsel in the Geneva arbitration, between Great 
Britain and the United States, in 1871. Twice, while a member of the 
House of Commons, he proposed, though unsuccessfully, a bill for 
establishing a university for instruction in jurisprudence. 

During his first term of office as Lord High Chancellor, he brought 
forward and carried through the judicature act of 1873, by which 
Great Britain abandoned that system of pleading and procedure which 
had been the growth of a thousand years, and substituted for it sub- 
stantially those methods which had been previously adopted and ap- 
proved in so many of our American States. 

Itis not necessary to say anything about the other recipient of the 
Associations’s medal. Of the honors conferred upon Mr. Field, we 
may mention that the University of Bologna in the Celebration, three 


or four years ago, of its 800th Anniversary, bestowed a Diploma on 
four Americans only: Lowell for Letters, Field for Law, Agassiz for 
Science and Mitchell for Medicine. A year later the University of 
Edinburgh bestowed a diploma upon Mr. Field. 


Tue Loe Hot i History.— Sylvester Drake contributes two readable 
columns to one of the Sunday issues of the St. Louis Globe- Democrat un- 
der this title, showing that the most of the presidents of the United 
States were either born in log houses, or had very humble rural begin- 
ning. In fact the log house has been the nursery of some of the greatest 
American statesmen. Mr. Drake observes that most of the presidents 
were born in two conditions which seemed to close to them all the ave- 
nues to distinction. In this category he places Washington, the first 
Adams, Jefferson, Madison, Monroe, Jackson, Van Buren, Polk, 
Taylor, Fillmore, Pierce, Lincoln and Garfield —all of whom were born 
tillers of the soil. Of the other presidents Johnson's father was a 
constable, Grant’s a tanner, Buchanan’s and Hayes’ merchants; while 
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Arthur’s and Cleveland’s were clergymen. The first Harrison seems 
to stand out as an exception to the rule. His father was a politician, 
and was one of the signers of the Declaration of Independence. In the 
same category we must place his distinguished grandson, who now oc- 
cupies the presidential chair. He is descendant from a line of politi- 
cians, beginning with a signer of the Declaration of Independence, 
following with a president of the United States, and then with a mem- 
ber of Congress (his own father). Tyler was son of a judge who is 
said to have had some reputation, but he was the most unpopular of 
presidents. ‘Though a high-minded and really excellent man, his early 
advantages did not score much to his credit. Adams’ family have an 
ancestral distinction such as will prevent any one of them from being 
president in our times. The founder of that family, John Adams, 
was the son of a poor farmer, who was compelled, in order to 
support his large family, to supplement his work at the plow by 
labor at the shoemaker’s bench. John Quincy Adams managed 
to get a classical education by sandwiching into his college 
studies the teaching of school, as a great many young Americans 
have been obliged to do. Jefferson, Madison and Monroe were, in their 
young days, in tolerably good circumstances, and so was Polk. 
Andrew Jackson was literally born in alog cabin, the very site of which 
has been obliterated, so that it remains a disputed question, whether he 
was born in North Carolina or in South Carolina; though in his celebra- 
ted proclamation to the Nullifiers of South Carolina, after he had become 
president, he addresses them as, ‘‘ fellow-citizens of my native State.’’ 
Zachary Taylor was brought up on a farm in a sparsely settled district 
amid humble surroundings. Millard Fillmore, the thirteenth president, 
was, like Jackson, born in a log cabin. Lincoln was also born in a log 
cabin, in which the cracks between the logs were so wide that you 
could throw a dog through. Nearly all our presidents fought in the 
beginning against the most unpropitious circumstances. A majority of 
them chose the road to distinction of the splendid and powerful pro- 
fession of the law. Outside of presidents it will be found that most of 
the eminent statesmen of the United States struggled in early life 
against adverse circumstances. This is true of Webster, Clay, Cal- 
houn, Benton, Douglas, Henry Wilson, Fessenden, Hamlin, Bell, Crit- 
tenden, Cass, Hale, Seward, Chase, and a multitude of others who 
could be named. Mr. Drake declares that this rule holds good also 
with most of the country’s great warriors, literateurs and business 
men. 


To quote from his language, ‘‘ A commentator on the history of the 
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land of Ceesar’s said that of all the Romans who held a prominent place 
in literature, four only — Cesar, Varro, Lucretius, and Marcus Aurelius, 
were born in the Eternal City. It is scarcely true, however, that any 
of the eminent men of Rome were born in rural cottages, because in 
those days the inhabitants, not only of the Roman Empire at large but 
of Italy itself, dwelt generally in village communities. But village 
life outside of Rome was substantially rural life. Ancient, no less 
than modern history, abounds in names of great men who have risen 
from the most humble beginnings. Several of the emperors of Rome rose 
from theranksof common soldiers ; and one of them, perhaps the greatest, 
the most towering and the most unique, Diocletian, was the son ofa 
slave. When he mounted the throne of the world, the purple was 
stained in blood, and its history foralong distance behind him pre- 
sented a track of bioody assassinations. It is scarcely probable that 
the average reign of his predecessors since Marcus Aurelius, had ex- 
ceeded three years. Without being a great general, he founded a dis- 
tinct system of policy, and for twenty-one years ruled the vast empire 
with unabated and uniform success, in connection with a colleague, 
Maximian, whom he placed over the western empire, whose only bond 
of connection with him was friendship and gratitude. The military 
exploits were performed by two subordinates or Cesars, Galerius in the 
east and Constantius Clorus inthe west. The spectacle of Diocletian 
degrading Galerius in the presence of his army because he had been un- 
successful in a Persian campaign, and then restoring him to command 
and confidence and allowing him to regain his character and fortune 
with his sword, is a most sublime example of courage, sagacity and 
moderation ina ruler. That the son of a slave could rise to such a 
height, establish substantially a new system of government and, with- 
out having any considerable reputation asa general or deserving any, 
rule so vast a country by mere moral power with such unvarying suc- 
cess, and for such alength of time, and then abdicate his throne under 
a concert of action by which his colleague abdicated his at the same 
time, retiring to a private residence and devoting the remainder of his 
life to agriculture, — is one of the most sublime passages in all his- 
tory.”’ 

While the peasantry in ancient and modern nations have not furnished 
all the great men, in free countries they have furnished the very great 
est men. In Scandinavia, where society is more democratical than in 
any other part of the world, the greatest men have sprung from the 
ranks of the peasantry, and to this, Bjorneson has asserted, there is 
scarcely an exception. A traveler visiting the Thorwaldsen museum 
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in Copenhagen, to which the king has appropriated one of his palaces, 
and viewing the glorious works of that transcendent sculptor, rivaling 
Phidias and surpassing Canova, will be filled with increasing admira- 
tion when he learns that he was born an Iceland peasant. The Rom- 
ans were right in dignifying agriculture. The peasant is the true 
aristocrat. 


‘¢ The rank is but the guineas stamp, 
A man’s a man for a’ that.” 


Tue Quauities EssentiaAL TO MAKE A SuccessFuL Lawyer.— Some 
newspaper man has interviewed several eminent lawyers on the ques- 
tion of the qualities necessary to make a successful lawyer. This in- 
terview is printed in the Chicago Legal Adviser for March 7th. The 
opinions are there given of Chauncey M. Depew, Noah Davis, Daniel 
Dougherty, Austin Abbott, Oscar Straus, Roger A. Pryor, ex- 
Attorney-General Garland, John B. Gordon, Everett P. Wheeler, 
Thomas G. Shearman and Mr. Justice Bradley. Most of them 
advised study, perseverance, and an avoidance of chicanery. Mr. 
Depew says :— 


“ A very eminent lawyer in the country, with whom I had a great many cases 
when I was a young lawyer, said to me one day, pointing to a farmer’s son who 
was making fires, sweeping out the office, serving papers, and copying for the 
privilege of the instruction which he received: ‘ That young man makes me 
very unhappy. I have two sons who have graduated at one of the best colleges 
in the country, who are expected to receive from me this business at my death, 
and in twenty-five years from now that young man will be at the head of this 
firm and my two sons will be his clerks.’”? A young man who hopes to succeed 
at the bar must first dismiss all nonsense from his head. He must eschew 
politics and society. Whether he has gemius or is a plodder the only rule of 
success is work! work! work! Most young men always fail by neglecting to 
pay over immediately on collection their clients’ money, and others by too ex- 
orbitant charges at the start. When nobody wants a young lawyer’s service he 
must be content to live on less money than any mechanic in his town. When 
everybody believes the success of their suit depends upon his being in it, then 
he can select his clients and charge what he pleases. When he is earning 
enough to live comfortably he has already made a success. The rest is a mat- 
ter of degree. Sharp practice, trickery, chicanery and appearance and extraor- 
dinary cunning, which many affect, may enable a man to get on for awhile, but 
always upon a low plane, and may finallyruin him. Be frank and open with 
your clients, the jury and the judge. Most young men fail by being unwilling 
to do the drudgery of the office and filling the part they are asked to do and 
working at some other desk than their own. Ihave known many a young man 
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rise to a position in the firm over the heads of those who had been years in the 
same office because of a cheerfal willingness and enthusiasm to find out what 
he could do, no matter whether it was his to do or not, and an utter reckless. 
ness about his own time by day or by night if he could benefit his employers by 
sacrificing his personal arrangements and pleasures and devoting it to their in- 
terests.”’ 


Judge Noah Davis says: — 


“My advice to a young lawyer about entering the profession of the law 
would be to resolve never to forget his professional honors, and to aid in the 
administration of the laws so as to promote justice, and in maintaining hisrights 
in the courts in such a manner as never to bring the administration of justice 
into the contempt of the people. The lawyer’s duty to his client should never 
permit neglect on his part of his own obligations to the laws and their proper 
administration. And although success may be, perhaps, and even is, secured 
by a disregard of his duty to his profession and its obligations, yet in the end 
all lawyers find that the estimation in which they are held by the community in 
which they reside depends upon the faithful discharge of his duty to the bene- 
fit of his clients, without violation in any respect of his prior obligations to the 
laws of the country and the general welfare of the community. The position 
of the lawyer is as much an office in these regards as that of any other public 
profession. This should never be forgotten in his practice. A great deal that 
tends to destroy and does largely impair the usefulness and character of the 
legal profession is the haste to get rich in the practice of the law, out of which 
grows enormous and ofttimes outrageous charges for fees and services, and specu- 
lations with the interests of clients to the lawyer’s own advantage. In olden 
times these things used to be termed as abuses and sometimes as criminal 
abuses of his official trust. A lawyer just beginning his practice should resolve 
to avoid these modern abuses so far as possible and be content with a fair com- 
pensation, and always observant of his obligations to the laws and the official 
oath he has undertaken. Even moderate ability by a lawyer who assumes that 
course, will succeed in the end in maintaining a competency and, what is far 
better, the respect of his clients and the community in which he resides.”’ 


Daniel Dougherty says: — 


‘*Eminence and fortune at the bar are not found often united. The young 
lawyer whose aim is riches will not become eminent. He who aspires to fame 
will rarely make a large fortune. Push, cheek, trickery, may for a time be suc- 
cessful, but the true lawyer will starve rather than resort to any indirection. 
An indifferent lawyer may be an excellent business man. Business ability af- 
fords opportunities for speculation, for fortunate investments. A business 
lawyer may become the associate and copartner of the capitalist, and by ne- 
gotiations and management soon be on the high road to much wealth. To 
wreck a fortune or start a trust may bring wealth, but will not bring fame. 
Eminence at the bar may be aided by natural gifts or severe training — a legal 
mind, self-denial, incessant study, absorbing devotion to science. The student, 
not the business man, makes the eminent lawyer. ‘The lawyer may aspire to 
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fame by a seat on the bench. If he succeeds, then away with the possibilities 
of fortune —even of a competency. Sheriffs and county clerks may become 
rich, judges cannot. If the lawyer be eminent he will doubtless enjoy a hand- 
some income, and dying, may leave his family a competence, but not what in 
these days is called afortune. A great lawyer never speculates. Very few of 
the really famous lawyers of our country have, dying, left large fortunes. I 
venture to say the lawyer should confine himself exclusively to his profession. 
To combine the practice of the law with any other calling, however important, 
respectable or lucrative, is derogatory to the administration of justice. The 
advice I would give the rising practitioner would be to train his mind to habits 
of severe study and a love of the law as a science; never to deviate a hair’s 
breadth from the nicest integrity, to be faithful alike to client and the court. 
This, with those before incidentally alluded to, are some of the qualities that 
will surest help the climber to the top and keep him there.” 


Tae Vow or Opeprence In MarriaGe Ceremontes. — The Jackson- 
Clitheoe case, and the decision of the English Court of Appeal therein 
that a husband has no right to imprison his wife in his house to compel 
her to live with him, have led to a discussion of the propriety of the 


vow of obedience on the part of the wife in the ceremony in use in the 
established Church of England. It seems that there is no such vow in 
the ceremony in use in the Catholic church, and that this vow is 
omitted in many of the American Episcopal rituals, and is being gen- 
erally discarded by the American Protestant churches. It would seem 
that is does not exist in the Mohammedan ceremony atall. A Moham- 
medan wedding recently took place in Liverpool, the first, it is said, 
that has ever taken place in England. The bride was the daughter of 
one of the magistrates of London, and the groom a Mohammedan bar- 
rister practicing in that city, whose father holds an office under the 


Indian government. According to a description of the ceremony in 
Week : — 


Vice-President of the Moslem congregation officiated, the condition of fit- 
ness for such office being a knowledge of Arabic. The Moulvie, as the official 
is called, was dressed in a long robe of crimson silk, beneath which was a tight- 
iitting tunic of embroidered black velvet, the whole girdled by a broad gold 
belt, and wearing a turban of white silk, with streamers which fell over his 
shoulders, There were two bridesmaids. The bride’s responses were in 
English, ti »ridegroom’s in English and Arabic. The lady repeated after the 
Moulvie the words of the marriage contract: ‘‘I stand here, in the presence of 
God and all who are assembled, to unite my heart to your heart, and my des- 
tiny to your destiny, and to be called by your name. Your sorrow shall be my 
Sorrow, your happiness shall be my happiness.”” The bridegroom made sim- 
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ilar promises, after which the Moulvie delivered an address to the newly wed- 
ded pair, quoting as exemplars Adam and Eve, and Mohammed and Khadija, 
Fatima and Ali, as models of conjugal fidelity. After this the bridegroom 
placed the ring on the bride’s finger. The ceremony ended with the inscribing 
of the names of the contracting parties and their witnesses in the register of 
the mosque, one of the witnesses being the Ottoman Consul General in Liverpool, 
and another the Minister of Education for the Armenian Provinces, who had 


journeyed from Constantinople to assist in organizing the Moslem congrega- 
tion in Liverpool. 


Although, according to the above ritual, there is no vow of 
obedience on the part of the wife, and although the hus- 
band makes the same vow toward the wife which the wife 
makes toward the husband under the Mohammedan law, the hus- 
band does, in fact, reduce the wife to a mere state of Slavery. After 
she has been taken into the harem it is contrary to etiquette even for 
her father or her brother to inquire of her husband after her health ; and 
he is at liberty, by the law of the Koran, to take unto himself three 
other wives, and practice allows him to add thereto as many concu- 
bines as he sees fit. The conjugal example of Mohammed is a curious 
example to be held up for imitation in an English wedding. His able 
and faithful wife Kadija was supplanted, when he got tired of her, by 
a younger and more attractive one, Ayesha. On one occasion Mo- 
hammed deserted all his wives, how many we have forgotten, and 
retired to a cave with a woman who was not his wife, and when some 
of his followers ventured to question the propriety of the act, he de- 
manded to know whether the prophet of God had not the right toa 
little relaxation. 


Tue American Bar Association Report on Untrorm State Laws, 
made at the recent meeting of the Association at Boston through its 
chairman, Judge Brewster, of Connecticut, is at hand. From this we 
select that portion in which two or three plausible objections to this 
reform are anticipated and met. The report says: — 

The first objection raised is the fear that a systematic movement, in 
the direction of uniformity may destroy the autonomy, or at least 
the individuality of the States —that even a self-imposed uniform- 
ity tends to centralization, and is opposed to the excellent principle 
of local self-government. We believe that this apprehension is un- 
warranted, and that it arises, in great measure, from a miscon- 
ception: of the real reason for the proposed reform, and & 
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mistaken idea of the true sphere of the doctrine of local self-govern- 
ment. The argument for greater legal unity lies in the national unity. 
Our people to-day in their business, contractual and commercial rela- 
tions are one people — one, just as they are one and homogeneous in 
language, education, literature, and in their whole civic and social life. 
They are one in a unity such as never before existed in this, or any 
other great country. The constantly increasing interstate trade and 
tratlic, interstate migration, and the wonderful development of the 
means of intercommunication, fuse and unite all interests and localities. 
Variance, dissonance, contradiction, nay, any unnecessary diversity in 
the fifty sub-divisions of the one American people, in the general laws 
affecting the whole people in their business, and social relations, cannot 
but produce perplexity, uncertainty and damage. Such diversity always 
an annoyance, is often a nuisance. It is harmful and injudicious in the 
same way, in kind if not in degree, as it would be for us to have fifty 
different languages, or fifty different metric systems. The business 
man may well ask, why should not the meaning and effect of a promis- 
sory note, a bill of lading, or a guaranty be as certain and definite and 
practically identical in all the States as the meaning of words in 
an American dictionary, and for the same reason, the common 
convenience of all. Obviously the vast volume of interstate trade 
and commerce, and business dealings of all kinds, growing in range 
and complexity to enormous proportions, is entitled to the protection 
and advantage of substantially uniform laws. Now, a State which 
unites with other States in framing such general and uniform laws 
in matters affecting the common interests of all the States, and in 
the spirit of mutual compromise, through mutual commissions, and 
investigations, yields, in so doing, nothing whatever of its State 
sovereignty. On the contrary the proposed method of voluntary State 
action, takes from the general government any excuse for absorb- 
ing powers now confined to the States, and therefore directly 
tends to preserve intact the independence of the States. True, the 
separate development of independent States in one Federal union 
has been the frequent theme of doubtful laudation by political 
philosophers, as tending to encourage a variety of experiments in 
legislation. But it is obvious that the best result of such experiments 
must he the ascertainment of which of various methods works best, and 
utilizing that success through the adoption of the successful methods 
by all, so far as applicable to matters of general concern. It is equally 
obvious that all the subjects on which it is now proposed to obtain more 
unity, and harmony, are in no sense matters of mere local significance, 
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or convenience. Facility of intercourse, freedom of trade, certainty in 
contracts, purity of morals, the preservation of the family, furtherance 
of justice, these are not the things that detract from the dignity, power 
and true independence of any State. They are needed no less in one 
State than in another. They are, or should be, above and beyond the 
accident of locality. If local self-government means government of 
a locality, by that locality, in matters that pertain solely or especially 
to that locality, it is apparent that, from its definition, that excellent 
principle has little to do with those matters which affect and interest 
the whole nation, as much as any of its parts. 

Again if we look at the genesis and nature of law there is no appar- 
ent reason why universality, should not beas useful and essential a 
quality in the laws of a nation as in one of the States composing a na- 
tion. If, as some say, law is created, and to be interpreted by cus- 
tom, it would be difficult to show tliat any greater difference of cus- 
tom existsin neighboring States, than in different counties in the same 
State, or why in the same city, custom shall mean one thing in a Fed- 
eral court and quite another thing in a State court. Ifon the other 
hand as Plato, and Hooker, Coke, and Marshall loved to believe, law, 
as an ideal, isthe highest expression of our sense of justice — the in- 
carnation of right— the perfection of reason, voiced through 
the legislative, or judicial conscience, that voice it would seem 
ought to give the same utterance substantially, on the same state 
of facts, at Boston and at Chicago, in Maine and in Georgia to 
one common people enjoying a common civilization, under one com- 
mon bill of rights. But this whole matter is really a question, not of 
abstract law, or philosophical deduction, or ideal perfection, so much 
as itis a practical common-sense question of comity made certain, of 
the easy avoidance of useless annoyances by common consent, in a 
word, of good neighborhood, and of good neighborhood between mem- 
bers of the same family. 

Another objection asserts that the results of uniformity can be better, 
and more permanently secured by national unification — by Congres- 
sional action, and if necessary by constitutional amendment — than by 
separate State action. That this method would have the advantage of 
more complete uniformity, and of permanency, if it were practicable, 
must be admitted. But the insuperable difficulties in the way of posi- 
tive national action, at present, are so apparent and have been 80 
clearly set out by Mr. Snyder of the New York Commission in his in- 
teresting book with the suggestive title of ‘‘ The Geography of Mar- 
riage,’”’ and by Dr. Dike, the accomplished secretary of the National 
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Reform Divorce League, that this alternative is really out of the 
question. 

And, in truth, if national action, at least by way of prohibitory 
amendments to the constitution, is finally found to be the true solution 
of the problem, what better preparation can be suggested, than the 
concurrent action of the various State commissions; and who more 
likely to see the necessity for national action, if it exists, than these 
very commissions? On the other hand as to positive Congressional 
action, if Congress has never had time to handle the one branch of 
trade, over which it has full jurisdiction, what reason is there to sup- 
pose it will have time to legislate on the various subjects we have been 
considering? If the Supreme Court of the United States has been 
clogged with the litigations of fifty millions of people on matters over 
which it now has jurisdiction, what would be the condition of its docket 
should the soon coming one hundred millions double the subjects of 
its jurisdiction? 


We recommend the passage of the following resolution :— 


Resolved, That this association recommends the passage by each State, and 
by Congress, for the Territories and the District of Columbia, of an act similar 
to the acts passed by the States of New York, Pennsylvania, Massachusetts, Mich- 
igan, New Jersey and Delaware, for the promotion of uniform State laws, and 
pledges its officers and members to a hearty co-operation both in the creation 
and work of the commissions appointed. 


This resolution was adopted by the association. 


Tne Ricut or A Man To Kiss His Wire on THE Pusiic STREET 
is one that is not seriously questioned. In our comments under this 
title in the last number of the Review, we regret that we did injustice 
to Judge Burke, of the Municipal Court of the city of Boston, who pre- 
sided at the trial and delivered the judgment in the case there referred 
to. The charge upon which the husband and wife were arrested was 
not for kissing, but for being drunk in a public street. The fact of 
the kissing was put in evidence merely as one of the attending circum- 
stances. The arrest was made at two o’clock in the morning in one 
of the lowest sections of the city. The action of the man and wife was 
such as to attract the attention of a low crowd, who seemed to enjoy 
the fun of the occasion. The officer attempted to disperse the crowd, 
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and ordered the kissing couple to move on, and upon their refusing to 
do so, and using insulting language to the officer, he took them to the 
station house. Atthe trial upon the charge of drunkenness, there was 
evidence that the defendants had partaken of beer and wine during the 
evening, but the judge attributed their disobedience of the officer and 
excited behavior at the time of the arrest to the hasty conduct of the 
officer, rather than to drink. 

As to Judge Burke himself, he may well be proud of his ancestry, 
as he jis a direct descendant of the great orator und famous lawyer, 
Edmund Burke; and although he is a young man and has held judicial 
office but a few months, his fitness and capacity for the office are fully 
recognized, and his friends look for his advancement some day toa 
higher position. 


Tue American Bar Association held its fourteenth annual conven- 
tion at Boston, on Wednesday, Thursday and Friday, August 26-28, 
It was the most successful and interesting meeting the association has 
ever held. The number of members registered as in attendance was 
upwards of two hundred, the larger part of whom were from States 
other than Massachusetts. More than two hundred new members were 
admitted, so that the total membership is now nearly twelve hundred. 
On Wednesday morning a brief but hearty ad.lress of welcome was de- 
livered by Hoa. John Lowell, president of the Boston Bar Association, 
after which the president of the American Bar Association, Simeon 
E. Baldwin LL.D, of Connecticut, gave the usual address, formally 
opening the convention. 

After the address of President Baldwin, Secretary E. O. Hinckley, 
Esq., of Baltimore and Treasurer Francis Rawne, Esq., of Philadelphia, 
rendered their annual reports, showing the organization to be in a most 
prosperous and satisfactory condition. 

At the afternoon session tle members listened to two very able ad- 
dresses by F. N. Judson, Esq., of St. Louis, and W. B. Hornblower, 
Esq., of New York, respectively. The former spoke upon ‘‘ Individual 
Liberty of Contract under the Police Power,’’ and the latter upon 
‘* The Legal Status of the Indian.’’ 

On Thursday morning Alfred Russell, Esq., of Detroit, delivered 
the annual address, which is printed in this number of the Review. 
The morning session adjourned at noon, and by invitation of the 
Boston Bar Association the members proceeded, in a body, to the 
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Eastern avenue wharf, where the city steamer J. Putnam Bradlee re- 
ceived and conveyed the party on an excursion trip through the harbor. 

The committees having the excursion in charge did everything possi- 
ble to make it the success which it was. The pleasure of the trip was 
somewhat marred by the dense fog that prevailed. The party stopped 
at George’s Island for about half an hour, visiting Ft. Warren. A 
sumptuous collation was served on board the boat. 

The evening session was devoted to the reports of standing and 
special committees. The report of the committee on Jurisprudence 
was received. It was read by the chairman, Judge Jobn F. Dillon, of 
NewYork. It referred to the block indexing system, and recommended 
the adoption of some plan for reducing areas of search. The report 
was adopted without debate. 

W. B. Hill, Esq., of Macon, Ga., chairman of the committee on 
Judicial Administration and Remedial Procedure, read the committee’s 
report. It dealt with the very important and exceedingly interesting 
question of changing, by constitutional provision, the law, so that a 
verdict may be rendered by a less number than the whole jury. A 
portion of this report is printed in this number of the Review. 

The debate on this report was spirited. Charles C. Lancaster, Esq., 
of Washington, attacked the whole jury system in a very able speech, 
but favored the majority report because it was in his opinion an enter- 
ing wedge that would result in the destruction of the system. He 
emphasized the point made in the report to the effect that the business 
community is becoming more and more inclined to withdraw its controv- 
ersies from the courts and submit them to boards of arbitration whose 
decisions are by a majority vote. Mr. Lancaster was replied to by Mr. 
Buist of South Carolina, who made a very eloquent plea for the jury 
system, declaring it to be the bulwark of liberty to the people. He 
hoped that no action would be taken by the association at this time. 
Mr. Dickenson, of ‘Tennessee, and Mr. Budd, of Pennsylvania, also 
spoke upon the question. The adoption of the report was at length 
postponed until the next annual meeting, on motion of Judge Grubb, 
of Delaware. 

The standing committee on Legal Education presented an exhaustive 
report of fifty-three printed pages, besides the appendix, signed by 
Wm. G. Hammond, chancellor of the St. Louis Law School, Henry 
Wade Rogers, president of the Northwestern University, Geo. O. 
Shattuck, Esq., and George M. Sharp, Esq., in which the whole question 
of legal education is carefully considered and suggestions made upon 
the methods to be adopted in American schools. Mr. Hammond, 
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however, desired that the further consideration of a proper course of 
study for American law schools be recommitted to the standing 
committee on legal education for the ensuing year. A motion to this 
effect was carried. 

The report of the committee on the award of a gold medal was pre- 
sented by Hon. Courtlandt Parker, of New Jersey. This report we 
have already referred to. It was the occasion of a long debate. After 
the adoption of the report the convention received with some degree of 
satisfaction the notice given by Mr. Parker of the medal committee that 
he would next year offer a motion for the total abolition of the medal 
by amending the constitution. 

The report of the special committee on Uniform State Laws was 
submitted by its chairman, Judge Brewster, of Connecticut. We else- 
where give some extracts from this report. 

The committee on Classification of the Law presented a sketch for 
the work of classifying, and asked that the matter be laid over another 
year. The report was adopted and the committee ordered to be con- 
tinued. 

The report of the special committee on Salaries of Federal Judges was 
presented by Judge J. F. Dillon, of New York. The report regretted 
that while Congress has recently increased the salaries of the district 
judges, it has not touched those of the Supreme and Circuit Courts. 
The report of this committee was also accepted and the committee 
ordered continued. 

Hon. John F. Dillon, of New York, was chosen president of the as- 
sociation for the ensuing year. 

On Friday afternoon the convention adjourned without day. In the 
evening the members to the number of about one hundred and seventy- 
five met at the Algonquin club for the annual banquet given by the 
association. The repast, which could hardly be excelled, was followed 
by many speeches which sparkled with wit, and were greatly enjoyed. 
Professor Thayer, of the Harvard Law School, was the master of the 
feast. Newspaper men, as well as all other non-members, were ex- 
cluded from the banquet. 
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Pusuic LANps: Ripartan Ricuts — Bounpariss or Lanps BorDERING 
Upon Laxes.—In Hardin v. Jordan,' the Supreme Court of the United 
States have divided upon the interesting question of the boundary of a 
riparian owner who receives a grant of land borderingupon alake. A 
majority of the court? hold, in the first place, that patents of land 
granted by the United States, bounded by streams and other waters, 
are to be construed, in the absence of restrictive terms, according to 
the law of the State in which the land lies. This, it is submitted at the 
outset, is a vicious and unwholesome doctrine. We do not say, how- 
ever, that it is not the settled law. We merely say that it ought not to 
be the settled law. When the United States grants a right, it ought 
to prescribe a definite and uniform rule as to the extent and enjoyment 
of that right. The court next hold that in the State of Lllinois, the 
common law being in force, a patentee of the United States of land there 
situated, which land is, by the terms of the patent, bounded by the 
water of a small lake, takes to the center of the lake. There are some 
other points in this decision, but the last is the chief point. The very 
enunciation of such a principle suggests the utter impossibility of apply- 
ing it by any practical survey that could be made in many cases of 
lakes with irregular shores. Take the case of a small lake with shores 
of irregular shape like a potato, and place a number of riparian owners 
around it, all claiming under patents from the United States, and let 
any surveyor mark out the ground which each one owns in the lake if 
he can. 


Corporations: Stock OwNED BY ONE CORPORATION IN ANOTHER, 
NoT AN APPURTENANCE. — In Humphreys v. McKissack,? the Supreme 
Court of the United States has held that the stock whick a railroad com- 
pany owns in an elevator company, which owns and operates an elevator 
nearthe terminus of the railroad, which elevator the railroad company uses 


111 Sup. Ct. Rep. 808, 838. eminent lawyers as Gray, Brewer and 
* The conclusion is greatly weaken- Brown. 
ed by the dissent of three such 311 Sup. Ct. Rep. 779. 
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for the storage of grain is not an appurtenance of the railroad; and, 
consequently, does not pass under a mortgage of the railroad “ and its 
appurtenances.’’ One corporation ought not to be allowed to own 
stock in another corporation at all, except for the purpose of invest- 
ment in the case of financial corporations — and, according to most of 
the state holdings, corporations have no such faculty. 


Lire InsurRANCE: WAIVER BY THE ASSURED OF THE BENEFIT oF A 
Stare Statute. —The decision of the Supreme Court of the United 
States in Equitable Life Insurance Society vy. Pettus,! to which we have 
already called attention? appears on examination to decide all that we 
understood it to decide from the newspaper reports of the decision 
which came tous. A statute of Missouri (Rev. Stats. Mo., § 5983) 
provides that no policy of life insurance shall become void after the 
payment of two annual premiums, but that its value shall be computed 
according to a given scale, which shall be taken as a single premium 
for temporary insurance for the full amount of the policy, to be paid, 
under the provision of the statute, if the assured dies during the period 
of temporary insurance. The policy contained the waiver ‘‘of any 
surrender value other than that. therein provided, whether required by 
any State statute or not.’’ It was held that the statute governed, and 
that the waiver was void. Mr. Justice Gray, in giving the opinion of 
the court, after entering into an analysis of the language of the statute, 
with the view of ascertaining its meaning, found that it contained 
‘** nothing having the least tendency to show an intention on the part 
of the legislature that the company might require the assured to agree 
in advance that he would at no future time surrender the policy, or lose 
the benefit thereof, upon any terms but those prescribed in the statute. 
‘**It follows,’’ concluded the court, ‘‘ that the insertion in the policy 
of a provision for a different rule of commutation from that prescribed 
by the statute in case of default of payment of premium, after three 
premiums have been paid as well as the insertion in the application 
of a clause by which the beneficiary purports to ‘waive and 
relinquish all right or claim to any other surrender value 
than that so provided, whether required by a statute of any State 
or not,’ is an ineffectual attempt to evade and nullify the clear words of 


1 11 Sup. Ct. Rep. 822; affirming s. 2 25 Am. L. Rev. 481. 
c. 32 Fed. Rep. 273. 
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the statute’? Lt is to be observed that the statute, which thus is made 
to control as against a waiver, relates to a matter of private contract in 
respect of which the parties are in theory of law on an equal footing, 
though they are notoriously not so in fact. The assured is commonly, 
it may be assumed, an average member of the community, and the in- 
surance company is represented by the most persistent and capable 
sharpers and tricksters, who very well know how to gloss over provis- 
ions in policies by calling them mere matters of form, thereby to en- 
trap people of ordinary understanding into contracts of insurance which 
they would not enter into with the full understanding of the meaning 
and purport of such contracts. It can only be upon such a considera- 
tion as this, that State laws, prescribing the form of such contracts and 
overriding a waiver of their terms by one of the contracting parties 
can be upheld. 


Rattroap Compantes: Warver BY Contract oF A STATE STATUTE 
Makine THEM LIABLE FOR THE Derautts or Connectinc Lives. — Let 
us turn from this picture to a recent decision of the Supreme Court of 
Missouri.! We find that, in respect of a contract imposed by a com- 
mon carrier upon a shipper, where there is notoriously no equality be- 


tween the contracting parties, but where the shipper is, in general, 
obliged to avail himself of the facilities of the carrier, and upon such 
terms as the latter may see fit to impose, it has been held that a statute 
enacted for the protection of the shipper, may be overridden by a con- 
tract between the carrier and the shipper. The statute is as follows :— 


‘Whenever any property is received by a common carrier to be transferred 
from one place to another, within or without this State, or when a railroad or 
other transportation company issues receipts or bills of lading in this State, the 
common carrier, railroad, or transportation company issuing such bill of lading 
shall be liable for any loss, damage, or injury to such property, caused by its 
negligence or the negligence of any other common carrier, railroad, or trans- 
portation company, to which such property may be delivered, or over whose line 
such property may pass; and the common carrier, railroad, or transportation 
company, issuing any such receipt or bill of lading, shall be entitled to recover, 
ina proper action, the amount of any loss, damage, or injury it may be required 
to pay to the owner of such property from the common carrier, railroad, or 
transportation company, through whose negligence the loss, damage, or injury 
may be sustained.’’? 


1 Dimmitt v. Kansas City, &c., R. 2 Rev. Stat. Mo. 1879, Sec. 598; Id. 
Co., 15 S. W. Rep. 761. 1889, § 994. 
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In Heil v. Railroad Co.,) the question arose, for the first time in Mis- 
souri, and was ably contested, whether this statute was a statute of 
public policy, or whether its provisions might be waived by a contract 
made between the carrier and the shipper: in other words, whether its 
provisions might be waived by a contract shoved by the carrier down 
the throat of the shipper. The court held that it was a statute of 
public policy, and that its provisions could not be waived by contract, 
The Supreme Court of Missouri now hold, in the case under consid. 
eration, that its provisions can be waived by contract. They do not 
deign to cite the decision of the St. Louis Court of Appeals; but they 
say that the evident purpose of the legislature was to establish what is 
known as the English rule upon the subject, ‘‘ whereby the carrier, 
when he receives a parcel to be transported to a place beyond the 
terminus of his route, is to be held liable as such to the place of des- 
tination, in the absence of a specific contract to carry such parcel 
only to the terminus of its own route, or limiting its liability to loss 
or damage occurring on its own route.’’ ‘* The enactment, as thus con- 
strued,’’ continues the court, ‘‘ becomes a rule of evidence by which to 
determine what the contract of the carrier is in the absence of a specific 
one in a given case ; operates with no undue hardship upon the carrier, and 
it is violative of none of his rights, constitutional or otherwise. By 
its provisions, the act of acceptance by a common carrier of property 
to be transferred to a place beyond the terminus of its route, is evi- 
dence of a contract to carry such property to the place of its destina- 
tion. The act of issuing a receipt or bill of lading for property to be 
transferred to a place beyond the terminus of the route of a common 
carrier, is evidence of a contract by such carrier to carry such property 
to the place of destination. This prima facie case the statute makes 
for the plaintiff on the facts stated. In order to defeat it, the defend- 
ant must show that, by specific agreement, it only contracted to carry 
the property to the terminus of its own line, or, what is equivalent, that 
there was a specific agreement that it was to be liable only for loss or dam- 
age occurring on its own line.” This decision totally fritters away the 
benefit intended to be secured by the statute to the people in dealing 
with railroad and other transportation companies. It leaves such ~ 
companies privileged to make, for their own gain and convenience, con- 
tracts of through shipment to points beyond their own lines, without 
shouldering the responsibility which naturally attends such contracts. 
It enables them in every case to say to the shipper, ‘‘ We will make 
contract with you to ship your goods to New York or San Francisco or 
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Yokohoma — points beyond our own line, but we will agree that we 
shall be liable only for defaults occurring upon our own line.’’ Nothing 
is more clear than that this is not what the legislature of Missouri in- 
tended. If this is all that the legislature intended, the statute might 
as well never have been enacted ; for it is notorious that railroad com- 
panies, almost in every case, perhaps there is now not an exception to 
this statement in cases where they receive goods for shipment beyond 
their own lines, —stipulate against their own liability for defaults 
of connecting lines. The statute illustrates a policy which seems 
to have been steadily pursued by the Supreme Court of Mis- 
souri of late years, of giving away the rights of the people to 
the railroad companies where opportunity has offered itself. This 
decision stands out in strange contrast with the decision of the Supreme 
Court of the United States in Equitable Life Ins. Society v. Pettus, just 
commented upon. There was the case of a man solicited to take outa 
policy of insurance upon his life, not obliged to avail himself of the 
privilege of entering into a contract with any company or at all, and 
having the privilege of taking out such a policy in any one of fifty dif- 
ferent companies, all of them solvent, in good repute and offering 
favorable schemes of insurance. Here is the case of a shipper taking 
his goods to a railroad company to be shipped to a distant market, ten- 
dering for instance his cattle tosuch a company, to be shipped to Jersey 
City, or tendering his cotton to it to be shipped to some manufacturing 
point in New England, and the company undertaking to make a through 
shipment, and yet, in violation of the statute, being allowed not to 
undertake to do it. In other words, the party entering into a contract 
of life insurance cannot waive the provisions of a statute of his State 
intended for his benefit, but when he enters into a contract with a rail- 
road company he can and must waive it, or not contract at all. 


Mecnantcs Lien: Svus-conrractor: STATEMENT OF THE 
Amount Due. — In Wescott v. Bunker,! the Supreme Court of Maine 
hold that there is no distinction between a contractor and a sub-con- 
tractor, as regards the statement of the amount due. Thus where asub- 
contractor agrees to furnish labor and materials under an entire contract 
for a specified sum, it is sufficient for the preservation of the lien to file 
a statement of the amount due, without stating the items making up 
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such amount. It need not appear what part of the amount due is for 
labor as distinguished from the amount due for materials. 

It was contended that a grand statement of the amount due, though 
sufficient in the case of a contractor, who deals directly with the owner, 
is not sufficient in the case of a sub-contractor dealing solely with the 
contractor and not with the owner. Waterhouse, J., delivering the 
opinion of the court, said: — 


It might be sufficient to observe upon this point that the legislature has not 
seen fit to require such a specification of items. The section of the statute 
quoted (Sec. 32) is applicable to all claimants. It makes no distinction between 
a contractor and a sub-contractor. It is proper to be reminded that the office of 
the court is jus dicere, not jus dare; and it might well be deemed an assumption 
of legislative powers to impose on the sub-contractor a burden not required by 
the express terms of the statute. 

But numerous adjudications may be found in other jurisdictions based upon 
statutes having a scope and purpose closely resembling our own, making a dis- 
tinction between the case of an original contractor and a sub-contractor with 
respect to the degree of particularity required in filing the lien account, and 
holding that a sub-contractor is bound to set out the items of his claim for the 
information and protection of the owner and of purchasers and others who may 
become interested in the property subjected to the lien. In Maryland, for in- 
stance, where the first attempt appears to have been made in this country to 
create a mechanic’s lien on buildings, it was held, in case of a sub-contractor, 
that the notice or claim of lien should be specific as to the labor performed and 
materials furnished, to prevent fraud and collusion between contractor and 
sub-contractor and to enable the owner to ascertain the Correctness and rea- 
sonableness of the demand.! So also in Pennsylvania, the second State to enact 
a lien law in favor of mechanics, when the claim filed under the act of 1845, 
was based on a special contract with the owner, the contractor was not re- 
quired to set out the nature or kind of work done or the kind or amount of 
materials furnished, as provided in other cases under the act of 1836. Butin 
Leev. Burke,? Sharswood, J., says: ‘‘ The act of 1845 was intended to provide 
for the case of a special contract made by a mechanic with the owner for the 
erection of a building. The reason fur requiring these particulars to be filed 
does not exist in the case of a special contract for a round sum of money, 
Cessante ratione cessat etipsa lex. But itis entirely different when the contract 
of the mechanic, though it may be for a round sum is not with the owner, but 
with a contractor under him. The contractor cannot bind the building by any 
special contract for more than the materials furnished and the work done at 
their fair market price.” Andin Gray v. Dick,’ it was held that the statute of 
1849, which allows the filing of a statement of the aggregate price of the work 
and materials where there is a contract for a stipulated sum, applies only to the 
original contract notwithstanding its general terms. The Court says: ‘‘ The 
sub-contractor is entitled to no more than the fair market value of the work done 
and the materials furnished on the credit of the building, and hence the owner 
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should be informed by the claim filed as to the particulars of the claim that he 
may make the necessary inquiries to satisfy himself as to its justice as alien on 
his property. The agreement between the contractor and sub-contractor is not 
the measure of the owner’s responsibility; his building is bound for no more 
than the value of the work done and the materials furnished by the sub-con- 
tractor.’ See also Rude v. Mitchell, and notes in AMERICAN Law REvIEw, Vol. 
24, No. 5, page 857; Phillips on Mechanic's Liens, sections 349-352; 2 Jones on 
Liens, sections 416-467. 


The court declines to follow these decisions because the statute in 
Maine is distinguishable from the statutes in the States in which these 
decisions were rendered. In Maine it must appear that the labor and 
materials were furnished either by virtue of a contract with or by con- 
sent of the owner of the property affected. If not furnished by a 
contract with the owner he may prevent the lien by giving written no- 
tice that he will not be responsible. The sub-contractor and the 
original contractor occupy essentially the same situation with respect - 
tothe owner. The statute requires the claimant to file a statement of 
the amount due him with all just credits given. The true amount and 
not the items that make up the amount is the natural thing to be done.? 


NaturaizaTion: A Court or Recorp Havine Common Law Jvrts- 
DICTION AND A SEAL AND CLERK.— In the famous Biddeford naturaliza- 
tion cases the Supreme Court of Maine unanimously holds that the 
Municipal Court of the city of Biddeford did not have a clerk within 
the intent and meaning of the Federal statute, and therefore had no 
jurisdiction over applications for naturalization of aliens; and no 
authority to receive and record their declarations of intention to be- 
come naturalized. That statute describes the courts authorized to 
naturalize aliens as follows: ‘* A Circuit or District Court of the United 
States, or a District or Supreme Court of the Territories, or a Court of 
Record of any of the States having common law jurisdiction and a 
seal and clerk.’’ 

The statute creating the Municipal Court of Beddeford provided 
that it should be a court of record with a seal; that the court should 
consent of one judge who should exercise concurrent jurisdiction with 
justices of the peace within the county, and original jurisdiction con- 
current with the Supreme Court within certain limitations both in civil 
and criminal proceedings. It is made the duty of the judge to keep the 
records or to require them to be kept. He is authorized to appoint a 


197 Mo. 365. 2 Sexton v. Weaver, 141 Mass. 274. 
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recorder who shall be a justice of the peace, who shall keep the records 
of said court when requested so to do by said judge ; and in case of ab. 
sence from the court room or sickness of the judge, or whenever re. 
quested by him so to do, or when the office of judge shall be vacant, 
the recorder shall have and exercise all the powers of the judge and 
perform all the duties required in this act of the judge, and geverally 
shall be fully empowered to sign and to issue all processes and papers 
and do all acts as fully and with the same effect as the judge could do 
were he acting in the premises. The judge shall receive an annual 
salary of fourteen hundred dollars which shall be in full for all his 
services and the services of the recorder. 
Waterhouse, J., delivered the opinion of the court, saying :— 


It is admitted that the Municipal Court of Biddeford had a seal; and assum- 
ing without deciding that it was a court of record having common law jurisdic- 
tion within the meaning of the act of Congress, did it also have a clerk within 
the meaning of the federal statute? The language of this statute seems to 
imply that there may be courts of record having common law jurisdiction and 
a seal without a clerk, and that such courts are not embraced by the terms of 
the act. And this is the construction which it has received from eminent 
judicial authority. The court must have a clerk distinct from the judge; not 
necessarily an officer denominated clerk, but a permanent “ recording officer 
charged with the duty of keeping a true record of its doings and afterwards of 
authenticating them.’? Shaw, C. J., in Hx parte Gladhiil, 8 Met. 168; Ex parte 
Craig, 2 Curtis, 78, and State v. Whittemore,50 N. H. 245, The court contem- 
plated by the act of Congress has an organized existence. It is impersonal. 
The judgeis one of the constituent parts of the organization; the clerk is 
another and a separate and an independent element. The essential function of 
the clerk is to make and keep the records and give them legal verification by 
his attestation and the use of the seal. 

By those sections of the act establishing the Municipal Court of Biddeford 
above quoted, the responsible duty of making and keeping the records of the 
court is imposed upon the judge and not upon the recorder. There is no duty 
of making and keeping the records imposed upon the recorder by law. He is 
to keep the records of the court only when requested so to do by the judge. 
Furthermore, the recorder of this court cannot authenticate by his attestation 
any copies of records *‘ made and kept” by the judge or kept by himself at the 
request of the judge. Only such copies of the records as are *¢ duly certified by 
the judge shall be legal evidence in all courts.” The authority to appointa 
recorder was conferred upon the judge, not for the purpose of creating a fixed 
and permanent clerical office distinct and separate from that of the judge, but 
primarily to provide for the judge a substitute. 


For the reason therefore that the court was without a clerk, it was 
held that it was not a court having jurisdiction of applications for 
naturalization. 
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Gey. Borier wins A VICTORY IN THE FAMOUS Persury Case, 
Srates v. JoHNSON: JuDGE CaRPENTER’s SENTENCE OF THE PRISONER 
ILLEGAL BECAUSE IT DID NOT INCLUDE Harp Lasor. — The prisoner was 
convicted in the District Court for Massachusetts upon an indictment 
for the crime of perjury committed in violation of the laws of the United 
States, and was upon her conviction sentenced by the court to pay a 
fine of $10, and to be imprisoned for the term of six montlis in the 
reformatory prison for women at Sherborn. In pursuance of the 
sentence a warrant of commitment, issued in the usual form, upon 
which she was taken to the prison by the marshal and delivered into the 
custody of the warden April 21, 1891. On May 7, she sued out of the 
superior court for Middlesex county, a writ of personal replevin, 
directed to the sheriff of the county, commanding him to replevy the 
prisoner, who, it was alleged, was taken and detained by the duress of 
the warden of the prison, so that she might appear before the superior 
court, at Cambridge, the first Monday of June, then and there to 
demand justice against the warden for her duress and imprisonment, 
and to prosecute her replevin as the law directs, provided the prisoner 
first gave a bond to the warden in such sum as the sheriff shall deem 
reasonable, and gave the writ to the sheriff for service. 

Armed with this document, the sheriff, on May 14, went to the 
prison, and having received a bond, took the prisoner out of the 
custody of the warden and set her at liberty. 

The doings of the sheriff having been brought to the notice of the 
judge of the District Court, by his order a warrant for the re-arrest of 
the prisoner was issued, under which the prisoner was again taken into 
custody by the marshal and brought before the court, and she was, 
therefore, by the order of the court, returned to the prison as an es- 
caped or rescued convict, to serve out the rest of the sentence, and she 
remained in the custody of the warden of the prison until brought be- 
fore Judge Nelson of the District Court upon a writ of habeas corpus. 
The prisoner now claims that her discharge from prison by the sheriff 
was authorized by law, and the re-arrest illegal. On this point the 
judge decided against the prisoner, saying: — 

‘I have said that the prisoner sued out her replevin writ from the 
superior court for the county of Middlesex. The expression might do 
injustice to the learned judge of that court, by implying that the writ 
issued by some express order of the court. Such, however, was not 
the case.! An inspection of the papers shows that the replevin writ 


1 We fell into this error in ourre- Replevin, p. 460, of this volume of the 
marks upon The Writ of Personal Review. 
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was nothing more than a common writ of attachment, such as can be 
purchased as of right of the clerk for five cents, but having on it the 
name of the chief justice of the court and the teste of the clerk, altered 
over into a writ of personal replevin, such as is authorized by the 
Public Statutes. No other formality whatever preceded the delivery 
of the writ to the sheriff for service. The prisoner now claims that a 
writ manufactured in this way conferred authority on the sheriff to take 
out of prison and set at liberty a convict sentenced by a United States 
court for an offense against the United States. But by the very laws 
of the State itself the writ does not extend to persons ‘in the custody 
of a public officer of the law by force of a lawful warrant or process, 
civil or criminal, issued by a competent authority,’ and besides this, 
as the prisoner was held under process issued by a court of the United 
States, exclusive jurisdiction to determine as to the scope and validity 
of the process was vested in the courts of the United States, and could 
not be exercised by the superior court. 

‘* The last point taken in behalf of the prisoner is one of much more 
serious character. By Revised Statutes, section 5392, the punishment 
prescribed is a fine of not more than $2,000, and imprisonment at hard 
labor not more than five years, with incapacity to give testimony in the 
courts of the United States. It was held by the Supreme Court of the 
United States, in Ex parte Karstendick, 93 United States, 396, that in 
cases where the statute makes hard labor a part of the punishment, it 
is imperative upon the court to include that in the sentence. Here 
hard ‘abor was not made « part of the sentence, though expressly 
required by the statute. ‘ 

“ Again, by Revised Statutes, sections 5541, 5542, in every case 
where any person convicted of any offense against the United States is 
sentenced to imprisonment for a period longer than one year, or to im- 
prisonment and confinement at hard labor, the court by which the 
sentence is passed, may order the same to be executed in any State jail 
or penitentiary within the district or State where such court is held, the 
use of which jail or penitentiary is allowed by the legislature of the 
State for that purpose. 

‘* Under these sections it was decided by the Supreme Court In re 
Mills, 135 U. S. 263, that where the statute prescribing the punishment 
does not expressly require that the accused should be confined ina 
penitentiary, a sentence to the penitentiary without hard labor, for a 
»eriod that did not exceed one year, was illegal. 

‘* The statute of perjury does not expressly require that the imprison- 
ment shall be in a penitentiary. The reformatory prison for women at 
Sherborn is the State prison for the reformation and punishment of 
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female offenders sentenced to hard labor by the courts of the State and 
of the United States, and is undoubtedly a State penitentiary within the 
meaning of the statutes. 

‘The sentence here was without hard labor and for six months only. 

‘In view of the decisions of the Supreme Court above referred to, it 
is impossible to escape the conclusion that the District Court exceeded 
its authority in sentencing the prisoner to the reformatory prison for 
six months only, without hard labor, and that she is entitled to her dis- 
charge from imprisonment under the sentence.’’ 
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CORRESPONDENCE. 


THE NEW ORLEANS MAFIA CASE. 


To the Editors of the American Law Review: 


In the May-June number of the REVIEw, in discussing the non-possumus plea 
of the Secretary of State, relative to the Mafia episode tn Louisiana, you fall 
into the error of construing section eight of article 1, of the National Consti- 
tution, as giving to Congress the power to provide for the general welfare of 
the United States and in that view of the meaning of the section, you assert 
that its ** broad and sweeping language ”’ fully sustains a legislative power in 
the general government to take jurisdiction judicially of cases involving the 
right of foreigners to the protection of the laws of a particular State. 

The grant of power in section eight is not as general as you suppose; if it 
was, there would be no occasion for an enumeration of powers, for such acom- 
prehensive authority would be sufficient to confer all the other enumerated 
powers aud more. 

The subject of section eight is that of revenue, not the general welfare, and 
it is a grant of power to “ lay and collect taxes, duties, imposts and excises” 
for certain specified purposes, viz.: to pay the debts and provide for the com- 
mon defense and general welfare of the United States. So far as it concerns 
the general welfare, it means that Congress has the power to raise revenue in 
the manner stated, for the purpose of promoting and protecting the welfare of 
the national government, which is defined by the nature of the national 
sovereignty, the powers incidental thereto, and the demands arising from the 
legitimate exercise of the powers enumerated in the constitution. 

In other words, the grant of power is to legislate on the subject of revenue 
and not on the subject of the “‘ general welfare;’’ and the mention of the gen- 
eral welfare is but the specification of one of the purposes for which Congress 
may raise revenue. See Story on the Constitution, sec. 907 et seq. 

Concerning the subject of your note, there can be no doubt that under the | 
present condition of the law, the non-possumus plea is well taken; but there 
can be no question that under the grant of judicial power contained in the con- 
stitution that Congress has the power to vest in the Federal courts, other than 
the Supreme Court, the necessary original jurisdiction over all cases, civil or 
criminal, affecting the right of foreigners to the protection of the laws, and to 
that end to administer the law of the State. It is quite clear that as the gen- 
eral government, the product of the Constitution, is responsible to foreign 
nations by virtue of its possession of plenary power pertaining to matters of 
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external sovereignty with which itis vested to the exclusion of the States, that 
cases affecting the right of foreigners to the protection of the law of any par- 
ticular State, are cases arising under the constitution, because from it is de- 
rived that external sovereignity which imposes an obligation and the incidental 
responsibility on the national government to secure to foreigners the protection 
of tie law of a State so far as it pertains to fundamental rights, and to answer 
to foreign nations for every failure. The responsibility thus imposed upon the 
national government, arises from the constitution in vesting externa. sover- 
eignty; as the responsibility exists, the power to discharge it necessarily 
exists and, like the responsibility to which it pertains, has its origin in the con- 
stitution. Therefore all cases, civil or criminal, affecting the right of 
foreigners to the protection of the law, are cases arising under the constitution 
as incidental to the possession of external sovereignty conferred by that in- 
strument upon the general governmeut, the aggregation of all the powers 
relative to foreign nations and political intercourse with them. Hence, Con- 
gress has the power by virtue of the “judicial clause” of the constitution to 
confer exclusive jurisdiction upon the United States District or Circuit Court, 
of all cases, civil or criminal, affecting the right of foreigners to the protec. 
tion of the law. This is placed upon the ground that such cases are cases 
arising under the constitution, the source of that external sovereignty which 
fixes the foreign political responsibility on the general government. 

The provision pertaining to ‘‘ controversies’ between a State or its citizens 
and foreign States, citizens or subjects, and which vests judicial power in the 
national government in such controversies, does not extend to criminal cases; 
as they do not come within the category of ‘‘ controversies.” 

There certainly can be no objection to a State prosecuting a criminal case 
in the United States Court, and based upon a violation of the penal law of 
the State. The Federal court can just as well administer the criminal law 
of the State, as it can the civil law. It has been done under the provisions 
of Secs. 641 and 642 of the Revised Statutes and held constitutional in Strau- 
derv.West Virginia, 10 Otto, 303, and Neal v. Delaware, 13 Otto, 370; it has also 
been done under the provisions of Sec. 643 of the Revised Statutes and held 
constitutional in Tennessee v. Davis, 10 Otto, 257. As was said in the last 
named case ‘“‘ The Circuit Courts of the United States have all the appliances 
which are needed for the trial of any criminal case. They adopt and ap- 
ply the laws of the State in civil cases, and there is no more difficulty in ad- 
ministering the State’s criminal law. They are not foreign courts. The - 
constitution has made them courts within the States to administer the laws 
of the States in certain cases; and, so long as they keep within the juris- 
diction assigned to them, their general powers are adequate to the trial of any 
case.’’ 

We think it very clear that Congress has the power to provide for the re- 
moval of criminal cases affecting foreigners to the United States ourts, or 
to direct that such cases may be instituted in the first instance in those courts 
and provide a procedure that would enable the Federal court to use the name 
of the State in the prosecution; and Congress might also provide that the 
United States District Attorney prosecute the case and thus the general gov- 
ernment would have placed itself in the necessary position to exercise its 
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power of trying and determining such cases to the exclusion of the State 
Court. Of course, Congress could restrict the exercise of the power to certain 
cases, —cases Of felony, for instance, or certain kinds of felony, etc, 

We donot think that the provision of the fourteenth amendment, prohibit. 

ing the State from denying to any person the equal protection of the law, is 
comprehensive enough to justify the position that it would give Congress guf. 
ficient power to provide for the trial of criminal cases affecting foreigners, in 
the national courts. It would have that effect where the State had resorted 
to discriminating legislation against foreigners, but there is a very large 
class of cases of more importance because of more frequent occurrence, 
where there is no such obnoxious legislation and yet where the locaj 
feeling is such, that the State authorities fail or refuse to prosecute 
criminally those who have been guilty of crime against foreigners; such 
was the case in Louisiana and such is likely to be the case wherever 
mob violence is directed against a foreigner on account of his compli- 
city in any alien organization having for its object the violation or subver- 
sion of the laws of the State; cases in which there is more probability that 
the foreigner will be the victim of the passion which rules the hour, than the 
recipient of a fair and impartial trial by due process of law, at the hands of 
the State, and if heis murdered by a mob having public approbation, there is 
very little prospect that his assailants will be prosecuted, or if prosecuted, 
convicted in a State court. Such cases could not be prosecuted in the United 
States Courts, under the fourteenth amendment, because that is solely cor. 
rective, not preventative in its operation, concerning the guaranty of equal pro- 
tection of the laws; it applies to some positive legislation on the part of the 
State contravening its mandate and corrects the State’s action by declaring such 
legislation void; but if the State laws are not vulnerable to objection on that 
ground, then, any failure to execute those laws in favor of foreigners just as 
impartially as they are executed in favor of citizens, will not bring the action 
of the State authorities in that respect, under the operation of the fourteenth 
amendment. It is not therefore sufficiently comprehensive as a source of 
power in Congress to vest in the Federal courts jurisdiction of all criminal 
cases affecting foreigners either as defendants or prosecutors. Accordingly it 
seems to us, that while Congress possesses such a power, it is assignable to no 
other source than that aggregation of constitutional power which vests in the 
national government, ‘‘ external sovereignty,” giving rise at the same time to 
responsibility on the part of the United States to foreign nations for any fail- 
ure on the part of a State, to accord to their subjects or citizens, the protection 
of the law due fundamental rights, and to plenary power in the general govern- 
ment to secure to foreigners the necessary protection of those rights. As this 
power is clearly derived from the constitution, then all cases, civil orcriminal, 
to which it appertains, are cases arising under the constitution and therefore 
within the express grant of judicial power contained in that instrument; and it 
therefore only remains for Congress to enact the necessary legislation to make 
the provision effective in the cases under discussion. 


Respectfully, 


GEORGE D. CoLuins. 


SAN FRANCISCO, CAL. 
YUM 
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PAYMENT FOR CORPORATE SHARES ISSUED — FOGG v. BLAIR. 


To the Editors of the American Law Review: 


Dear Sirs —I noticed in the May-June number of your Review? a criticism 
of a recent decision of the U. S. Supreme Court, Fogg v. Blair,? which seems a 
little harsh and, I may add, a little contradictory as well, in first confessing 
an inability ‘‘ to gather the meaning of this decision ’’ and afterwards assert- 
ing that “‘ to follow it will be to overturn all the law on the subject, to destroy 
all ideas of property concerning the potential shares of a corporation and 
to obliterate all ideas of meum et tuum in dealings with such property.” 

The opinion of the court might perhaps be more explicit, but upon the case 
as stated, it hardly appears that the law therein is not sound. 

The question before the court arose on demurrer to a bill in equity to recover 
a debt from a stockholder of an insolvent railroad corporation on the ground 
that he held stock in such corporation upon which he was owing such railroad 
company more than enough to pay plaintiff’s debt. Now a person receiving 
stock from a corporation may thereby incur an indebtedness in two wholly 
distinct ways and a liability to several parties. If the stock has not been fully 
paid up, he may become liable as a subscriber for the unpaid balance for the 
benefit of creditors of the corporation; and he may, whether the stock has or 
not been paid up, also become liable as a purchaser for the purchase price to 
the seller, as may the purchaser of any property, a bale of cotton or a carload 
of grain. 

When, therefore, in this case, Blair took the ‘‘ unpaid’ railroad stock he 
may have assumed a liability to creditors to the extent of its full par value less 
any consideration paid to the company. But he also should have become in- 
debted to the company directly for the fair market value of such stock, and if 
the disparity between the market value and the actual contract price was such 
as to show that the corporation was fraudulently or recklessly squandering its 
property then such contract and transfer might properly be set aside in favor 
of creditors or of other stockholders. As matter of fact, although it may not 
have been so intended, the bill in this case must be considered as brought to 
enforce this latter liability only. It alleges that the agreement to issue such 
stock was wholly without consideration and a scheme “ to get said stock with- 
out paying for it’? and was a breach of trust on the part of the railroad com- 
pany, that said stock in the hands of the defendant Blair was ‘‘ null and void,”’ 
and prays that it may be canceled. But should it be canceled, it would thereby be 
returned to the company and in that case there would remain no liability of the 
party returning it, either as purchaser or subscriber. If the defendant is not 
to have the stock he certainly cannot be compelled to pay for it. If the con- 
tract is rescinded on the one side it must be on the other also. If, as plaintiff 
alleges, the issue was null and void, and ought to be canceled, as he prays it 
may be, then the subscription contract is also null and void and must be canceled 
likewise. The corporation cannot have both the stock and also the purchase 
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price. In either view, therefore, it is difficult to see how the bill could haye 
been sustained. The same result may be reached inanother way. When stock 
of a corporation is issued two very different and distinct results are accomplished 
There is a conveyance from the corporation of an undivided interest in al) its 
property and assets. 

There is also an obligation assumed by the person receiving the stock that he 
will pay the par value of the same to the corporation, at least so far as cred. 
itors are concerned, This latter obligation, a creditor by taking proper steps 
may enforce against the stockhoider until it is fully performed by paying in the 
full par value of the stock. But such creditor has nothing whatever to do with 
the conveyance by the corporation of the interest in its corporate property 
represented by the stock issued unless such conveyance is for an inadequate con- 
sideration and hence fraudulent —like a fraudulent conveyance of any other 
corporate property. 

Whether or not it is fraudulent is another question and is to be determined 
like other cases of fraudulent conveyance. In settling this question, of whether 
the consideration is or is not adequate, the par value of the stock is by no 
means conclusive. It is only a market or actual value that can be considered 
and this may be much more or much less than the par value. In the case in 
question, the complainant seeks to have the conveyance of the railroad stock 
declared null and void on the ground that it was fraudulent and to show this, 
alleges that the stock was issued without any consideration whatever. He does 
not however assert that such stock had any value at all but on the contrary, does 
allege that the corporation has been divested of all its property by the fore- 
closure of a mortgage on all its assets and hence admits, by implication at any 
rate, that all its stock was worthless. If this were so, the corporation received 
the exact equivalent for the stock issued to the defendant and hence the transfer 
could not have been fraudulent and the complainant could not sustain his bill 
for the purpose of having it so declared, by his own showing. 

It may very likely be that this was not the purpose he had in mind but that 
his intention was to enforce a subscriber's liability. If this were so, he should 
have drawn his pleadings accordingly. 

His intention could only be interpreted by the language of his complaint. I 
cannot perceive how this decision overturns the established law or why it 
should be especially comforting to wild cat mining companies. 


Respectfully yours, 
W. M. Payson. 


Boston, June 23d, 1891. 
YIIM 
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AND Common LAw — Address of Henry E. YounG, Esq., President of the South 
Carolina Bar Association, at the meeting of the Association in January, 1891. 


Mr. Young gives an interesting account of the origin and progress of the 
Roman law. It had its origin in the two small tribes of the Ramnes and Tities, 
the Romans proper and the Sabines, and was as inflexible and technical as it 
was very well possible to be. In its pleadings a mistake even in pronunciation 
lost the suitor his case. No foreigner for this reason alone could claim its pro- 
tection. It was for the citizen only. The ‘Plebs’’ brought in from the 
neighboring countries were not citizens. They became numerous and demanded 
protection. The Plebs seceded and as a result their rights were recognized and 
offices for their protection were given and the ‘‘Twelve Tables,’’ the first 
Roman codification, came into existence and gave formal recognition to the 
right of the person as person. This closed the first period of the history and 
development of the Roman law. The jus otvile, the law which pertained 
peculiarly to the Roman citizen, and was opposed to the jus gentium, not the 
law of nations as now known, but the law used by the Romans towards the non- 
citizen, was still very narrow and rigid. Two hundred and fifty years after the 
Twelve Tables, the Pretor Perigrinus was appointed. The foreigner was no 
longer called hostis but peregrduus. 

This general perigrine law is the jus gentium in its original meaning,” and from it 
sprang in England and this country that out of which our system of equity has grown, and 
as cognate to it, mercantile law. . . 

At first the pretor perigrinus held a less important position than the “ pretor urbanus.” 
His edicts, or law, promulgated to regulate suits between the “ perigrinos,” among them- 
selves and between these and the citizens of Rome, were binding only for the year he held 
his office, and not on his successor. The edicts, however, gradually became permanent, 
though not made permanent formally ull the times of the emperors. Each new praetor 
adopted those of his predecessor, to a great extent at least. As Rome’s rule extended the 
power of this praetor increased till, in importance and weight in the community, he greatly 
surpassed his colleague, the pretor urbanus, and in his edicts a new principle arose in the 
Roman law: “ A principle opposed to the jus civile—the principle of naturalis equitas.” 

This closed the second period of the Roman law —the end of the Republic. As said by 
the distinguished jurist, Puchta, in regard to the close of the former period, its great char- 
acteristic was that it was not so much the end of the pastas the beginning of the future. 

The‘'naturalis equitas,” the doctrine of equity,as the remedy for the hardship of the 
common law, the ‘*jus civile,” was gaining ground; though in the enumeration of the 
sources of the Roman law it is still classed last. - - - - Like the law of the Romans, 
the English law begun stiff and inflexible, but not more so. Mispronumciation did not de- 
feat rights, even if their pleadings often did. 

Turn to any volume of the Year Books, te any of the old black letter folios, and you will 
find numbers of cases where the pleadings and not the merits are decisive. - - - - In 
England, as in Rome, there was the same struggle between common law and equity and 
the broad principles this brought with it. 

A modern writer says that *‘ the appearance of equity in England is in harmony with the 
general course of legal history in progressive societies, and that it is remarkable that in- 
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stead of being incorporated with or superseding the common law it gave rise to a wholly 
independent set of tribunals;” but really this is only what had happened before and can 
hardly be called “remarkable.” 

The praetor peregrinus was at first but a comparatively insignificant magistrate, and in. 
stead of superseding the jus civile his was wholly an independent tribunal. Yet his laws, 
the jus gentium, finally absorbed the common law, the jus civile of Rome. 

And thus the principles drawn from the Roman law have gone forward till the mercantile 
law is firmly established and till equity has gradually molded andis gradually absorbing 
common law into its own system. The three periods of Roman law —the growth of the jus 
gentium (equity) by the side of the jus civile (common law) first barely existing, then grow. 
ing up to it, and then living side by side with it as an equal and finally absorbing it alto- 
gether, seems to me to have been repeated with the English law and that we are now fast 
approaching the fourth period, if not already in it, the period in which codification is in- 
evitable. And it is somewhat remarkable that as the jus gentium won preponderance oyer 
the jus civile its name gradually disappeared and that of the jus civile—the civil luaw— 
whose distinctive, harsh features had entirely disappeared, gave its name to the whole 
system. 


We wholly dissent from the remark about codification, which we regard as 
neither inevitable nor desirable. 

We should have been glad to print Mr. Young’s able address in its complete 
form; for the few extracts we have made hardly do justice to the address as a 
whole; but our space did not allow of this. 


THE LAWYER'S RELATION TO HUMANITY. — An address before the Graduating Class of the 
Law Department of the State University of Iowa, June 17, 1891, by ADELBERT L, 
Hupson, LL.B. Published by the University, lowa City. 1891. pp. 12. 


Mr. Hudson undertakes to correct the misconceptions of the lawyer’s true 
vocation derived from the newspaper, the novel and the stage, and to present 


the true ideal of what a lawyer can and should be to the world. He first in- 
quires what it is that the worid requires of the lawyer, and in brief calculates 
that it looks to him to be a leader, a teacher and a guide. Then he considers 
what equipment is required to meet thisrequirement. He places honesty first: 
then breadth of culture; then courage; then charity; then helpfulness. In con- 
clusion he says there is but one pathway leading to success; that lies along the 
line of high resolve and noble living. Trust your ideals. 


THE LAND PrraTEs. A Narrative of the great Conspiracy and Murder Case recently 
terminated in the Federal Court at Macon, Georgia. By MARION ERWIN. (All rights 
reserved.) Savannah, Ga.: The Morning News Print. 1891. pp. 100. 


The author of this account of a great case is the United States District 
Attorney under whom it was conducted to a successful termination. In the 
preface he says: ‘* The history of a great crime, premeditated and accomplished 
by concerted action, the dark secrets of the conspirators, the details of the 
plot, the manner of its execution, the means taken to prevent discovery, the 
clues by which the officers of the law followed step by step the faint trail, until 
the converging lines of evidence led to a full discovery, the bringing of the 
criminals to justice, and the vindication of the law, have ever excited the 
liveliest interest in the public mind. On contemplating the aberration from the 
normal intellect, which must exist in the perpetrators of a long meditated 
murder, the very enormity of the crime, upon first blush, makes the law- 
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abiding citizen waver in fixing guilt upon any intelligent human being. By 
following step by step, however, the road traveled in the downward career, we 
comprehend the evolution of the criminal instinct in the human heart, and 
understand the power for evil, which exists in misdirected ambition, when 
supplemented by motives of revenge and hate springing into existence against 
those who seemingly stand in the way of its accomplishment.” 

This crime was the culmination of a scheme to get possession and practical 
ownership of parts of a large tract of four hundred and sixty-eight square 
miles of land formerly the property of the Georgia Lumber Co., and at the time 
of the conspiracy belonging to Mr. George E. Dodge, of New York. Under the 
laws of Georgia mere color of title, a deed from a man who has nv title at all, 
with possession under it for seven years gives, practically, a prescriptive title 
superior to that of the true owner; unless the owner when he bi!ngs his suit 
against the squatter shows that the latter actually knew that the person 
from whom he received the deed had no title. The chief conspirator was a 
lawyer named Hall who undertook to furnish free to a squatter a complete 
but forged chain of title to any lot, or any number of lots not exceeding in 
value two thousand dollars, the understanding being that if the owner brought 
suit in the State court to eject the squatter, Hall would defend the suit, taking 
half the land, if successful, as his fee. Hall contrived to incite his followers to 
take and hold possession of the lands he had been enjoined from interfering 
with, and afterwards told them to meet the owner’s agents ‘‘ with shot-guns and 
leave their carcasses for the buzzards to pick.’”? This policy of intimidation 
culminated in a plot to murder the owner’s agent, Captain Forsyth. The 
persons who were actually to commit the murder, were to receive six hun- 
dred dollars, which sum was to be contributed by Hall and others. The 
murder was committed and the price of it paid in part. The persons who 
actually committed the murder escaped. The principal accessories to the 
murder before the fact were vigorously pursued and indicted in the U. S. 
Circuit Court under Secs. 5508, 5509 R. S. for conspiracy. The prosecution 
was ably conducted, and after a trial lasting thirty days, Hall and two others 
were found guilty and sentenced to imprisonment for life; two others were 
found guilty of conspiracy only and were sentenced for terms of years. Just 
three months from the date of the murder the leaders of the conspiracy were 
consigned to the penitentiary at Columbus, Ohio. 

It was a fortunate circumstance in the interest of justice that the Federal 
Court had jurisdiction. A demurrer was made to the jurisdiction of the 
court and Judge Speer sustained the jurisdiction in an able opinion printed 
in this pamphlet, which also contains the charge by the same judge to the 
jury. This recites the material parts of the evidence and is quite interesting. 
It occupies about fifty pages of the pamphlet. 


LATER LEAVES.— Being the Further Reminiscences of Montague Williams, Q. C. Boston 


and New York: Houghton, Mifflin & Co. The Riverside Press: Cambridge. 1891. pp. 
423 and XV. 


This is a very entertaining book of reminiscences by a successful barrister of 
London, whose experience in the criminal courts was very large, though he 
conducted many civil cases of importance. Much that he writes is not only 


2 
t 
i- 
e 
y 
8 
il 
1e 
le 
YIM 


858 25 AMERICAN LAW REVIEW. 


entertaining to lawyers but instractive as well, for the right way of presenting 
cases to the jury is often disclosed. 

We had marked many passages for quotation, but the following will suff. 
ciently show the character of the book, and will probably induce in the reader 
a desire to read the book itself. It is beautifully printed. 

Mr. Serjeant Cox, Editor of Cox's Criminal Cases.— Upon Mr. Payne’s death he 
was succeeded by Serjeant Cox, a remarkable man in many respects. Though 
enormously rich, he was content for many years to play the part of journey. 
man judge at the Middlesex Sessions, for the somewhat modest remuneration of 
five guineas for every day that he was called upon to sit, the annual sum yielded 
by the office being only a little over 500 pounds. He was a large holder of 
newspaper property, being the owner of The Field, The Queen, The Law Times, 
The Exchange and Mart, and several other periodicals. To merely mention 
the two first-named publications would be, of course, to convey the idea of 
very considerable income. * * * 

Serjeant Cox was a dapper-looking little man, with a florid complexion and a 
perpetual smile. He took a long time to try his cases, and was a painstaking 
and most humane judge. He was a member of the Western Circuit, and there 
is a rather good story concerning him, dating from the time when he practiced 

It happened one day —I think, at Exeter —that there was a great stress 
upon the time of the judges—both the calendar and cause lists being un- 
usually heavy — and, in consequence, it was resolved to obtain assistance from 
the bar. Serjeant Cox was a silk gown, and accordingly he was selected to 
try the overflow of cases, He took his seat with evident pleasure, and witha 
certain amount of exaggerated dignity. When a commissioner is appointed 
temporarily in this way, it is customary for counsel to address him by the title 
of ‘‘ my lord,” and, in other respects, to treat him exactly as though he were a 
permanent judge. It so happened that the first case tried by Cox was one in 
which a barrister named Carter appeared for the defense, and the latter gentle- 
man ‘‘my lorded”’ the former to his heart’s content. Presently a point of Jaw 
arose, and Carter, addressing the presiding dignitary, said: 

“ My lord, if your lordship remembers, there is the well-known ease, my 
lord, of—and—. If your lordship will permit me, I will read you the mar- 
ginal note.” 

Cox observed: 

‘¢ Mr. Carter, I don’t see that this case is on all fours with the present. In 
fact, I don’t think it has anything to do with it.” 

*“What!’’ said Carter, dropping ‘* My lord,’’ “* do you mean, sir, to say that 
you don’t see the force of my argument? The best thing, sir, you can do is to 
go and consult the judge in the adjoining court.”’ 

The Serjeant replied: 

*¢T shall do nothing of the sort. Pray proceed with your case.”’ 

The Art of Cross-examination. — Sir Harding-Giffard, when attorney-general, 
once remarked: ‘* My dear Williams, the place to learn the art of cross-exam- 
ination is the school where you and I graduated ’’ — the Old Bailey and the Mid- 
dlesex Sessions. 

Benefit of the Doubt. — I confess I never could understand what this phrase 
means. There is no benefit of the doubt. Every person is presumed to be 
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innocent until he or she is proved to be guilty. If there is a doubt in the minds 
of the jury, it follows that guilt has not been established, and, consequently, 
that the person is, in the eyes of the law, innocent. 

Witnesses to Character. — A comical story regarding witnesses to character is 
told of Mr. Justice Maule, who, if report be true —for he was before my time — 
said more good things from the bench than many of his learned brethren. One 
day he was trying, for an offense of violence that I need not particularize, a 
hypocritical saint, who, as a matter of course, called a number of persons to 
speak to his character. As is usual on such occasions, their knowledge on the 
subject was very limited. On one point, however, they laid considerable stress. 
The prisoner was well known to them as a Bible reader and a Sunday-school 
teacher. He was, in fact, in their opinion, the very incarnation of piety and 
virtue. 

The evidence against the accused was overwhelming, and Maule proceeded, 
in no uncertain language, to sum up for conviction. 

On the conclusion of the learned judge’s remarks, the prisoner’s counsel 
jumped up and said: — 

“T crave your lordship’s pardon, but you have not referred to the prisoner’s 
good character, as proved by a number of witnesses.”’ 

“You are right, sir,” said his lordship; and then, addressing the jury, he 
continued: ‘* Gentlemen, I am requested to draw your attention to the prisoner’s 
character, which has been spoken to by gentlemen, I doubt not, of the greatest 
respectability and veracity. If you believe them, and also the witnesses for 
the prosecution, it appears to me that they have established what to many per- 
sons may seem incredible, namely, that even a man of piety and virtue, occupy- 
ing the position of Bible reader and Sunday-school teacher, may be guilty of 
committing a heinous and grossly immoral crime.”’ 

Sentencing a Prisoner with the Greatest of Pleasure. — He tells how Mr. Payne, 
the Deputy-Assistant Judge at the Middlesex Sessions, in passing sentence 
upon a prisoner for a savage assault upon a woman, in righteous indignation 
said: ‘‘I think I have heard quitejenough; I can ouly regret that it is not in my 
power to punish him so severely as I should like.’? Then, turning to the 
culprit, he added: ‘I sentence you to two years’ imprisonment with hard 
labor, and I do so with the greatest of pleasure.”’ 

How Soon We are Forgotten — Mr. Benjamin. — Of Mr. Mellish, afterwards a 
Lord Justice, he says he does not think his equal, as a lawyer and an arguer, 
has been seen or is ever likely to be seen, at the English bar. ‘* The nearest 
approach to him was that remarkable man, Mr. Benjamin, Q.C. He came to 
us from America, where, during the war, he was Secretary of State for the 
Southern States. He left his native land because he wished to practice here, 
and, from the time of his arrival till the time of his retirement — which hap- 
pened shortly before his death — he was one of the greatest ornaments of the 
English Bar. 

In his private life Mr. Benjamin was the most amiable of men, and the best 
of friends, and this makes me the more regret a slight done to his memory two 
or three years ago, under circumstances that I will briefly explain. 

A dinner was given at the Mansion House, to Mr. Phelps, the American 
Minister, to wish him good fortune and God-speed on the occasion of his return 
to his native land, where, I believe, he proposed to re-enter his profession as an 
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advocate. All the most distinguished members of the bench and bar were 
present, and, as might be expected, the speeches after dinner were of a very 
brilliant description. The Lord Chancellor, the Lord Chief Justice, the law 
officers, and other eminent men, delivered addresses, referring to the good-will 
that existed between the bar of the two countries, and giving examples of 
American advocates who had attained distinguished positions on this side of 
the Atlantic. But I listened in vain for some mention of the name of Mr, 
Benjamin. Not one of the speakers remembered him. Alas! how soon we are 
forgotten! 

A Witness who understood the Nature of an Oath: —I remember a rather good 
story that is told concerning an argument that took place as to whether or noa 
certain boy of very tender years was old enough to be sworn as a witness. On 
the little fellow being produced, the counsel for the prosecution suggested to 
the judge that it would be desirable to ask him a few questions, in order to as- 
certain if he understood the nature of an oath. His lordship acquiesced in 
this suggestion, and at once addressed himself to the task of interrogating the 
lad. 

‘*Now, my little man,’ said he, ‘‘ do you know what will become of you if 
you tell an untruth?” 

* Hell fire,” said the boy, without moving. 

** Well, and what will become of you,’’ continued his lordship, ‘*if you play 
truant and do not go to school?”’ 

Hell fire,’’ said the boy. 

‘What if you don’t like your brothers and sisters?”’ 

*¢ Hell fire,” again said the boy. 

*¢ What if you stay out late when your mother sends you on an errand!”’ 

*¢ Hell fire.” 

‘What if you spill the milk?” 

Hell fire.” 

His lordship ran through a long list of faults, some of them of a very slight 
description; but the penalty was always the same,— ‘‘ Hell fire.” 

At the end of the examination, the learned counsel said: 

“My lord, I hardly think this little boy sufficiently intelligent or instructed 
for his evidence to be admissible.” 

“Indeed!” exclaimed the judge. ‘ Well, now, I entirely differ from you. 
He seems a very good little boy, and if he grows up in his present belief, and 
thinks the direst punishment will be visited upon him for every fault he may 
commit, he will probably make a much better man than you or I.” 

The boy was sworn. 

Strikes. — Within the past two years I have had considerable experience 
of cases of intimidation arising out of strikes. Whatever view may be taken 
as to the utility of trade unions, no one can deny the absolute right of work- 
men to combine fur the purpose of obtaining an advance of wages, or for any 
other legal object. Strikes are in themselves lawful, and, in a great many in- 
stances, necessary for the workman’s protection. It has, indeed, been shown 
to demonstration in this country, that the employed have needed every possi- 
ble protection against their employers. A body of men who choose to strike 
can, however, have no possible right to use force to prevent others from work- 
ing. Picketing in the eyes of the law —as laid down in the tailors’ strike prose- 


BOOK REVIEWS. S61 


cution —is of itself legal, but the difficulty is to distinguish where legitimate 
action endsand coercion and intimidation begin. 

When men resort to threats, and to acts of violence, to deter their fellows 
from taking work, the law steps in to protect the latter. I have had before me 
of late many cases in which members of trade unions have displayed great 
tyranny towards those who either do not belong to the organization, or, 
belonging to it, choose to work out of regard to their starving wives and 
children. 

Such instances of tyranny, I am convinced, can only be put a stop to by the 
infliction of severe and exemplary punishment. To merely fine the offenders is 
a farce, because whatever the sum may be, it is immediately paid by the union. 
In my very humble judgment, the only proper sentence is one of imprisonment, 
and I think it a very salutary thing when the longest term of incarceration 
permitted by law is imposed. 


ALABAMA STATE BAR ASSOCIATION REPORTS, VOL. 13.— Being proceedings of the 
thirteenth annual meeting held in the Opera House at Anniton, Ala., August 6th and 
ith, 1890. Montgomery, Ala.: The Brown Printing Co., printers and binders. 189L 
pp. 200, 


The members of this association number about two hundred and sixty. 
The minutes of the proceedings of the last meeting are brief, the appendix to 
the report occupying all but twenty pages of it. It contains: 

The Address of the President, Thomas H. Watts, Sr., relates to the Changes 
in Statutes during the year. 

A paper by A. B. McEachim on “ The Lawyer in Politics,” in which he says: 
In all ages and in all countries, the lawyer has had his defamers. Demagogues 


and communists are against him upon general principles. It is the war of 
brute force against brains, and of ignorance against intelligence, just as labor 
wages perpetual battle against capital. The Communist Kearney, a few years 
ago,epreached a crusade against the lawyer in politics, and in his trail came 
the grangers- Kearney was mad with the lawyers because they were always 
on top, and the grangers called them middle men between the farmers and the 
scales of justice. The demagogues among the grangers said, that the lawyers 
were holding all the good offices, and were rolling in wealth and luxury; that 
they reveled in ‘ litigious terms, fat contentions and flowing fees,’ and grew 
lazy on big pay, light work and elegant leisure. * * * 

Some years ago the New York Graphic said: ‘“‘ We should be rid of the 
lawyers in politics, and then there would be none to hocus pocus and bedevil 
the laws which they are paid to interpret.’”? And to this the Albany Law Jour- 
nalreplied as follows: *‘ Jack Cade was one of this sort of reformers, ‘ the 
first thing we will do, let us kill all the lawyers.’ Does not the writer of the 
article we have quoted from remember, did he never read, has not some one 
told him, that but for the hocus pocusing and bedeviling lawyers who have 
always resisted tyranny in every form, and on every soil, who founded this 
government and established the freedom of speech and printing, he and all the 
other young college graduates and wise men of the press would be to-day as 
silent and uninfluential as a four-thousand-years-old mummy. Why, dear 
young friend, we lawyers made you and set you up in business, and earned for 
you the privilege of prattling, and we are as much disappointed in you and 


{ 
4 
| 
YIIM 


862 


25 AMERICAN LAW REVIEW. 


others of your class as the Lord must have been in the creation which he pro. 
nounced ‘ very good!’ One thing you may be assured of, whether the lawyers 
continue to hold office as they now do or not, they will always, so long as our 
country continues free and prosperous, continue on ‘ top.’ ” 

Put the lawyer out of politics, indeed! You might just as well talk about 
putting brains and progress, and development out of the world, and then ex. 
pect the work of civilization to keep onward and upward. The danger that 
menaces the State and the nation from the political lawyer is, that he is dis. 
posed to put himself out of politics. He is growing weary of working for his 
friends and for glory and empty honors, and is rather drifting from politics 
into the arena of business and speculation, where he can pocket the shekels 
in company with the bloated bondholders of the world. 

Paper by D. P. Bestor, on “‘ The Disinclination of Superior Men to Engage 
in Politics.” 


Annual Address by Seymour D. Thompson on ‘ The Relations of the State 
to the National Government.”’ 

Paper by E. L. Russell, on “‘ The Supreme Court and Interstate Commerce.” 

Paper by George F. Moore, on ‘* The Justice‘of the Peace in England.” 

Report of the Committee on Jurisprudence and Law Reform, by John P, 
Tillman, 

Report of the Committee on Legislation, by A. C. Hargrove. 

Report of the Committee on Correspondence, by Frederick G. Bromberg. 

Report of the Committee on Legal Education and Admission to the Bar, by 
John M. McKleroy. 


Memorial Sketches of John Little Smith and Lewis Maxwell Stone. 


GEORGIA BAR ASSOCIATION REPORT. — Being the report of the seventh annual meeting, 


held at Augusta, May 15th and i6th, 1890. Atlanta, Ga: Jas. P. Harrison & Co., 
printers. pp. 194. 


The membership of this association is about two hundred and thirty. The 
proceedings, especially the discussions of the reports and papers submitted, 
indicate efficient work by the association. 

The address of the president, George A. Mercer, was upon “ The Philosophy 
of Legal Biography.’’ Itis interesting throughout; and we have marked several 
paragraphs to quote, but have space for only one, and that relates to the 
philosophic value of the domestic influence of the lawyers life. ‘ Chief 
Justice Marshall always ascribed his mental constitution and success to the 
youthful lessons and iafluence of his father, and the directness and robustness 
of his reasoning faculty seem the natural growth of the environment and mold- 
ing of his early life. When Erskine was asked, after his first great effort wnich 
insured success, how he could stand up so boldly against Lord Mansfield, he 
made the memorable answer that he thought his little children were plucking 
his robe, and that he heard them saying, ‘ Now, father, is the time to get us 
bread.’ While the judgments of Lord Eldon were lacking in literary culture 
and grace, there was present acertain bonhomie which reflected his happy home 
life. In his intercourse with the bar and the public, he was kindly and genial, 
and the bright smiles of pretty Bessie Surtees, who ran away to become his wife, 


shone through much of his life and his intellectuallabors. In his old age, 
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when she was dead, he visited his estate in Durham, but could not find heart to 
cross the Tyne bridge, and look at the old house from which he took her in the 
bloom and tenderness of her girlhood. No wonder that, while his head was 
staffed with much black letter lore, there was an abiding sentiment in his heart, 
and that in his first canvass for Parliament he could relate that he ended, as he 
had began, by kissing the prettiest girl in the place. It could hardly be ex- 
pected that Coke would be other than crabbed and cross when we consider the 
shirt. of Nessus that he wore after his second marriage; for the lady applied to 
him constant contumely and insult, refused to take his name, and always ad- 
dressed him as ‘Mr. Cook,’ in allusion to its original derivation from 
an humble employment and which family pride had sought to reform in the 
spelling. When Coke was deposed from his high seat as Chief Justice, she 
rubbed salt in his wound by disfurnishing his house of all movables and plate, 
and concealing herself and her plunder. Eldon could weep upon occasion and 
shed drops of tenderness or sentiment. Coke is also recorded to have wept, 
but they were tears of disappointment and rage. Some of the maliciously in- 
clined acoounted for the unwearied devotion of Chief Justice Holt to business 
by his dislike of the society of Lady Holt; just as it was said of Judge Gilbert, 
who wrote so many excellent law books shut up in his chambers in Sergeant’s 
Inn, that the public were indebted for them to his scolding wife.”’ 

“ The Unanimity Rule in Making Verdicts *’ was the subject of an able and 
interesting paper by Francis D. Peabody, Esq., of Columbus. He advocated an 
amendment of the constitution of Georgia permitting the legislature to enact 
that some number of the jury, less than the whole, may make and return a ver- 
dict in all cases. 

‘ Dissolution of Corporations by Repeal and Forfeiture”? was the title of a 
paper read by Frank H. Miller, Esq. 

“The History of the First Georgia Code’’ is given in a paper by Richard H. 
Clark, Esq., who was one of the code commissioners. As to changes, he advo- 
cates jury verdicts by two-thirds or three-fourths of the jurors. 

The reports of several of the committees are of interest, but we can refer to 
them only briefly. The committee on Grievances recommends proceedings 
looking to the disbarment of Luther A. Hall, referred to in our notice of The 
Land Pirates. 

The report of the committee on Interstate Law takes up the subject of ni- 
formity in the Legislation of the Various States. The committee regards such 
uniformity as exceedingly desirable, and sets forth the action of the American 
Bar Association and of the National Bar Association to secure such uniformity. 
The acts recommended by these associations are set forth and their adoption by 
the legislature of Georgia recommended. 


Ngw MEXICO BAR ASSOCIATION REPORTs.— Minutes of the Sixth Annual Session, 
January 6th, 1891. Sante Fe, N. M.: New Mexican Printing Co. 1891. pp. 91. 


There are sixty-seven members of this association. The retiring president, 
F. W. Clancy, Esq. read an address on Obstructions to the Administration of 
Justice in New Mexico. He congratulates the association upon what it has 
accomplished during its existence, and enumerates the legislation secured. He 
deprecates the attempts to procure the enactment of a “code.’? He says :— 
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Should such attempts meet with success, we would,in Judge Newcombh's 
language, have something, crude, uncertain and undefined, dignified, perhaps, 
by the name of a code; and half a century of litigation to ascertain, define, de. 
termine and settle what that ‘ something’ really is and means.” The codes are 
highly commended to us as conducive to simplicity, intelligibility, expedition 
and economy, in matters of litigation. If the advocates of the codes tell you 
there has been great improvement since the time of that case —that the codes 
have been studied and adjudicated upon until the meaning of each ambiguous 
expression has been established by judicial authority—-do not believe them. 
A year or two ago an enterprising printer in California, thinking he might get 
some orders for law printing from the wilds of New Mexico, sent here, as 
samples of his work, copies of records of appealed cases, printed for the Su- 
preme Court of his State. Those records showed a demurrer and amendmentto 
every pleading in the cases, evidencing a degree of uncertainty, labor and vexa- 
tionimpossible under a common law system of pleading. 

A prominent member of this association finding it necessary to sne a debtor 
in Colorado, another “ progressive State? which has adopted what is called 
‘the simple modern system of code practice,’’ after about eighteen months of 
diligent pursuit of the defendant through the devious ways of code pleading, 
succeeded in getting him to his ‘‘ fourth amended answer,’’ but not toa triable 
issue. 

A few facts like these are worth bushels of assertion in favor of codes and 
against a common law system. 

Mr. Charles O’Connor, who is said to have ascribed whatever of success he 
had as a lawyer to his knowledge of pleading and practice — and how great his 
success needs not to be told to any assemblage of lawyers in America —after 
the New York code had been in operation for more than twenty years, wrote as 
follows about code pleading: ‘* The common practice in this State is to tell your 
story precisely as your client tells it to you; just as any old woman, in trouble 
for the first time, would narrate her grievances; and to annex, by way of sched- 
ules, respectively marked A, B, C, etc., copies of any papers or documents that 
you imagine would help your case. This is most emphatically a fair descrip- 
tion of all pleadings which come from the office of the chief codifier himself. 
A demurrer to any pleading under the code is a very dangerous step, because it 
is utterly impossible for the keenest investigator to determine, in most cases, 
what any other reader than himself will understand to be the import of the 
pleading, if it be demurred to.” 

To men of slip-shod or untrained minds, there is, doubtless, something at- 
tractive in the idea of making such pleadings as Mr. O'Connor describes; but 
those who desire precision and accuracy of thought and expression, and who 
wish to avoid an endless wrangle in writing, perplexing the court, delaying - 
and impeding the administration of justice,” will cling to common law pleading 
‘‘matured by the wisdom of ages, founded on principles of truth and sound 
reason.” 

The committee on the History of the Bench and Bar, by R. E. Twitchell: 
Esq., made an interesting report on the Conquest of New Mexico, the Institu- 
tion of Civil Government in the Territory, with Sketches of the Earliest 
Judges. 

A paper on the Jury System was read by P. L. Van der Veer, Esq. He be- 
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lieves in the abolition of the whole system for civil cases, and personally de- 
sires its abolition in criminal cases also. 

‘There is an extended sketch of Warren Bristol, who was judge of the 
Supreme Court of the territory, from 1872 to 1889. 


OHIO STATE BAR ASSOCIATION REPORTS, VOL. XI. — Being the proceedings of the Annual 

Meeting for 1890. 

This report makes a substantial volume of three hundred pages. It clearly 
shows that this association is a vigorous body and that it is having much influence 
upon the course of legislation in the State, and perhaps beyond the State. We 
have elsewhere quoted from the debate in regard to Uniform State Laws. If 
space allowed we should be glad to quote largely from some of the addresses 
and papers printed in the appendix; but we must content ourselves with merely 
givirg the titles of these. 

Annual address of the president, Colonel J. T. Holmes, on ‘* Speedy Justice.’’ 

A paper on the advocate and orator, John McSweeny, by John J. Hall. 

A paper on the “ Relations of the Lawyer to Court and Client,’”’ by General 
John C. Lee. 

An address on ‘‘ Bentham and His School of Jurisprudence,” by Hon. John F. 
Dillon. (Republished in the Am. Law Rev. Vol. 24, p. 727.) 

A paper on “ Jury Beform,’’ by Hon. S. A. Northway. 

A paper on the ‘*‘ Weakness and Strength of the Jury System,”’ by Prof. Henry 
A. Morrill. 

A paper on the ‘* United States Supreme Court,’’ by Hon. Joseph Cox. Part 
IL. of this paper contains Sketches of the Justices of this Court. There are also 
memorials and biographical sketches of several deceased members. 


VIRGINIA STATE BAR ASSOCIATION REPORTS, VOL. 3.— Being report to the second annual 
meeting held at Old Point Comfort July 1-3, 1890 pp. 152. 


This report, kindly sent to us by James G. Lamb, Esq., secretary of the asso- 
ciation, indicates that the association is a vigorous and useful one. The roll 
of members contains nearly three hundred and fifty names, and of these one 
hundred and forty-two registered asin attendance at this meeting. The general 
minutes contain an interesting discussion upon a resolution that law and equity 
procedure should be consolidated, or that legal and equitable rights can be ad- 
minisistered in one form of action. 

The matter was finally referred to a special committee. The appendix con- 
tains the following addresses and papers: 

Address by the president, R. G. H. Kean, on “ The Tendency to Abuse of 
Corporate Franchises.”’ 

Annual Address by Charles E. Fenner, of New Orleans, on “ The Ancient 
Lawyer.” 

Paper by Richard B. Davis, on the ‘ Liability of Employer to Employe for 
Damages Resulting irom Negligence of Co-employes.” 

Paper by R. T. W. Duke, “‘ Some Thoughts on the Study and Practice of the 
Law.” 


An admirable ‘ Code of Ethics” adopted by the Association July, 1889, closes 
the volume. 
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THE INTERSTATE COMMERCE LAw.— With Rules, Forms and Annotations of cases, 

By JOHN THEO. WENTWORTH, Esq. T. H. Flood & Co., Publishers, Chicago, 

The editor’s method is to print each section “ in paragraphs, separating such 
as treat of more than one subject, and to give under each a trenchant state- 
ment of the points made, and constructions given by the Commission, relating 
to the subject-matter of the particular paragraph. To this has been added 
copies of the rules of practice, adopted by the Commission in its judicial 
function, together with notes of cases bearing thereon, cross-references, a 
table of cases, a table of subjects, and a complete index.”’ 

The Interstate Commerce act comprises twenty-three sections, but a majority 
of the controversies arise under the first seven sections. The questions usually 
involved relate to jurisdictions, reasonableness of rates, unjust discrimina- 
tion, long and short haul, and notice of change of rates. 

While there is no widely felt want for an annotated copy of the Interstate 
act, since but few lawyers are called to advise or institute proceedings there- 
under, yet, as they used to say out west in regard to another ‘* copy of the 
law”? viz., a shooting iron,” it will be extremely handy in case you should 
happen to need it; aud more than one lawyer with a big fight on hand between 
a complaining shipper and a millions-for-defense railroad company will thank 
Mr. Wentworth for his excellent edition of the act. 


THE Diossy Law Boox Company, New York, has published in a duodecimo volume of 
500 pages, the New York Code of Civil Procedure,,with marginal references, edited by 
Cooper, EsQ. 


While the utility of this volume will be chiefly realized within the State of 
New York, yet to lawyers elsewhere, interested in the development of legal 


science, this book cannot fail to be interesting. 

In the minuteness of statutory regulation is reflected the diversities of busi- 
uess controversies of recent times, influenced in some instances by finer 
notions of justice. 

In legal reform New York maintains its position as a pioneer. That com- 
monwealth was the first to make a radical departure from the artificialities of 
common law pleading, and its wholesome example has been followed by more 
than half of the States and Territories. In this matter Missouri was next to 
New York. 

Thecompilation embraces a wider range of matter than that ordinarily under- 
stood by the term Code of Practice, and relates to nearly every proceeding 
touching property rights. 

The jurisdiction of the various courts. Duties of Officers of courts; Limita- 
tion of Actions; Pleadings; Practice; Real Actions; Replevin; Suits v. Corpo- 
rations; Matrimonial Actions; Surrogate Matters; Insolvency Proceedings; . 
Actions by the People, and other matters of like importance are defined and 
regulated by an amplitude and minuteness of statutory provision probably un- 
equaled in any commonwealth in the world. 


A TREATISE ON THE LAW RELATING TO THE CUSTODY OF INFANTS.— Including Practice 
and Forms, by LEwiS HOSCHEIMER, of the Baltimore Bar. Harold B. Scrimger, 
Publisher. Baltimore, Md. 

The above monograph, exclusive of its Appendix of Forms, Index, and Table 
of Cases, is contained in one hundred and twenty-three pages of a small 
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volume. A careful perusal leads to a satisfactory opinion of the book. The 
author writes in a concise and exact style and while pausing to mention per- 
tinent distinctions and diversities of doctrine does not prolong the discussion. 
The true motive of guardianship, to-wit, the benefit of the child independent of 
the wishes of parents, is well illustrated by both English and American cases. 
This humane consideration has been slowly evolved as paramount to the sup- 
posed rights of parents, particularly that of the father. 

The power of the court of chancery aud the practice of habeas corpus pro- 
ceedings touching the custody of infants, is shown in a variety of instances. 
There are brief chapters relating to the custody of illegitimate children, ap- 
prentices and to the matter of committment to juvenile institutions. Abundant 
citations support the text. As controversies about children usually arise 
suddenly, a supply of practical forms constitutes a valuable appendix. 


BisHoOP ON MARRIAGE, DIVORCE AND SEPARATION.— Being commentaries on the law, 
evidence, pleading, practice, forms, and the evidence of marriage in all issues on anew 
system of legal exposition, by JOEL PRENTISS BISHOP. In twovolumes. T. H. FLOOD 
& Co., Publishers. Chicago, Ills. 


The marvelous advance in the physical sciences achieved in modern times is 
due principally to the inductive method of investigation, a method wherein 
generalization is based upon wide and accurate observation, uninfluenced as lit- 
tle as possible by the sentiments of the observer. In those sciences the per- 
sonal bias is more easily overcome or canceled than in moral or social 
studies. In politics and theology a preference for particular institutions or 
theories is apt to modify the conclusions of an investigator. This subjective 
bias or personal equation has not a little beset the efforts of law writers. 

Dr. Bishop to an eminent degree has succeeded in applying the scientific 
method to the generalization of legal principles. He has long been recognized 
as one of the master writers of the law. For forty years he has devoted him- 
self to a few branches of the science and conducted his investigations with a 
degree of industry, fidelity and discrimination unsurpassed by no other writer 
of law books. 

The first editon of Marriage and Divorce was published in 1852. Its merits 
were soon recognized and its authority made manifest by the influence it hadon 
subsequent adjudications. He was the first to define marriage as a status and to 
discriminate between the principles which relate to a contract of marriage, 
marriage as a status, and the property rights, arising from either the contract 
or the status. Successive editions were published in 1856, 1859, 1864 (enlarged 
to two volumes), 1873 and 1882. The two volumes just published would be, 
in the series, the seventh edition, but the author having thoroughly revised the 
old matter, added important new matter and modified the plan of his treatise, 
chooses to style his production, “New Commentaries on Marriage, Divorce, 
and Separation ’’ and declares it to be the best exemplification of “ a new sys- 
tem of legalexposition.”” They constitute a monument (aere perennius) to the 
author’s excellent labors; a serviceable resource for lawyers and judges and a 
pattern, in respect to method, for other writers of law-books. 

By “ looking and seeing ” Mr. Bishop has made himself an expert, a gauger, 
as it were, of adjudications and qualified himself to value a decision according 
as it coincides with or diverges from the underlying principles deduced from 
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the whole body of the law pertinent to the question involved. ‘No man js 
wiser than the law’ (Judge Scott) and the wisdom of the law, as embodied in 
decisions, is ascertained, according to Mr. Bishop’s'method, not by setting down 
in a general sense what was spoken in reference to special facts, but by con- 
sidering each decision in the light of all the precedents and all the maximsand 
all the technical rules and all the facts of a general nature which may have 
affected the question decided, and by not permitting the things peculiar to that 
instance to modify the principle deduced. This attempt to state Mr. Bishop's 
method may be neither clear nor adequate. If the reader wishes to know more 
about it, he may resort to the preface and the introduction where the author in 
his characteristic and entertainiug style tarns himself loose to talk about him- 
self, his new method and a variety of incidental topics, — enough to supply a 
large chapter in Bishop-ana. 

The author’s style is for the most part perspicuous and possesses the 
straightforwardness of a resolute spirit. In touching upon the weak or pre- 
posterous views of others, he knows well how to give them a setting in humor- 
ous or sarcastic statement. He has a useful way of opening each chapter by 
announcing its scope and of epitomizing its substance at its close. Each sub- 
topic of a chapter has its array of principal distinctions and exceptions set forth 
in separate sections, thereby facilitating use to one making a hasty search upon 
& doubtful point. 

It has long been known that Dr. Bishop is very painstaking in the matter of 
verifying citations and in examining proof-sheets, so that the reader of his books 
is not apt to be annoyed by blunders either of the transcriber or printer. 

The gratitude of the legal fraternity is again due the eminent author, and 


lawyers and judges may well unite in wishing him length of days, in which, if 
not to labor fruitfully, at least to enjoy the satisfaction of work well done. 
A.B. 


SEDGWICK ON DAMAGES.—Eighth Edition Revised, Re-arranged and Enlarged by ARTHUR 
G. SEDGWICK, and JOSEPH H. BEALE, Jr. Three Volumes. New York: Baker-Voorhis 
&Co., Publishers. 1891. 


Law books not only mutiply but new editions of old treatises become more 
voluminous. In 1847 Theodore Sedgwick published his work on Damages in an 
edition of one volume. The eighth edition of the same work, just now offered, 
under the joint editorship of his son, Mr. Arthur George Sedgwick and Mr. 
Joseph H. Beale, Jr., and including the valuable notes of intermediate editors, is 
expanded into three volumes. The first six editions were each limited to one 
volume but two volumes were found necessary for the seventh. An inspection 
of the seventh edition plainly reveals the growth of this branch of the law in — 
several directions, by the number, length and importance of notes, which stand 
as subjoined treatises, awaiting incorporation into the text. 

It was obviously the duty of the editors of the eighth edition to rewrite and 
re-arrange the body of the work and to give place therein, in due order, to many 
contributions touching the development of the subject in recent years which 
successive editors have verified and numerous judges have approved. 

While the underlying principles of the law of Damages, adequately set forth 
by the elder Sedgwick, remain the controlling ones, yet under various new con- 
ditions, their applicability have, at times, been obscured or their force iaadified 
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by new considerations of justice. New kinds of property and new methods of 
pusiness have been the cause of perplexity to courts, when called upon to fix 
the just limits of legal compensation in controversies springing therefrom. 
Some modification is traceable to the reforms in the rules of pleading and also 
te the disposition to assimilate ownership of real estate to that of personal 
property. 

Among the numerous important expansions found in the edition are the 
chapters devoted to Avoidable Consequences, Natural Consequences, and 
herein of the leading case of Hadley v. Baxendale (notice given at the time of 
the contract of an intended benefit therefrom will sometimes convert what 
would otherwise have been a remote result into a natural result and, as such, a 
ground of action), Actions against Carriers and Telegraph Companies, the 
Doctrine of Intermediate Higher Value, Exemplary Damages, Statutory Dam- 
ages, and Breaches by Vendor of Real Estate; wherein the doctrine of the old 
case of Flureau v. Thornhill is traced in various modern instances and modifi- 
cations. 

There are several chapters of obvious importance, which, according to the 
editors, are almost wholly new. These are the chapters on Limits of Com- 
pensation, Certainty of Damages and Statutory Damages. 

If any lawyer is in doubt whether it is expedient to have at hand a compre- 
hensive work on Damages let him give these new volumes a careful inspection, 
Itmatters not whether he be devoted 'to real estate law, corporation cases, com- 
mercial questions or patent suits, he will find that the principles governing a 
recovery in his pending controversies will be defined and illustrated in these 
volumes of Sedgwick. 

A treatise on Damages lies in a transverse plane and presents a view in cross- 

- section of the entire body of the law. It matters not whether the action be in 
trespass or on covenant, against a tortfeasor or a trustee, the extent of a re- 
covery willinvolve rules which have been adopted as controlling in measuring 
legal compensation. The merit of the author’s original work has long been re- 
coguized. The contributions of subsequent editors are so numerous and com- 
mingled as to preclude an award of commendation therefor to any of them 
severally. Each coadjutor is entitled to a share and we doubt not the grati- 
tude of the profession will decree that exemplary compensation be given. 

The name of Sedgwick has been for more than forty years associated with 
this important topic of the law and it is to be hoped that the honorable connec- 
tion may be worthily continued by the devotion and aptitude of one of the same 
name and lineage. A. B. 


NEGLIGENCE OF IMPOSED DUTIES, PERSONAL.—By CHARLES A, Ray, LL. D. The Lawyers 
Co-Operative Publishing Co. Rochester, N. Y. 


The publishers accompany this volume with a prospectus, announcing two 
other books by the same author on the same subject, each intended to be com- 
plete as a distinct publication. The present volume treats ‘ Negligence of Im- 
posed Duties, Personal.’? The second book, soon to appear, will discuss 
negligence of carriers, the third that of agents. The subject in this volume is 
considered under three heads: Land, Water and Personal Property. 

Most actions, founded on negligence, arise in matters wherein exist imposed 
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or non-contract duties. Accordingly the series above mentioned may be re. 
garded as substantially a new work on negligence, the author therein making 
his first contribation to legal literature. 

Only within recent years has negligence as an independent topic of the law, 
been deemed worthy of a book. Not !ess than three satisfactory productions 
have been supplied and remain in familiar use. Yet the rapid development of 
new kinds and methods of businéss surely increases perplexity in the applica- 
tion of legal rules, though familiar, to new situations, and fresh solutions and 
illustrations are acceptable. 

Compared with some other branches of the law of rapid growth, e. g., corpo- 
ration law, it caunot be said that there is a superfluity of books on the subject, 

The plan of treatment, adopted by the author, at first was disappointing, It 
seemed strained. The chief headings: Land, Water and Personal Property, 
sounded rather vague. But on examination the discussion was found to pursue 
an orderly division of the subject. 

In treating Torts, the law writers divide the subject with reference to the 
variety of injuries inflicted, from the victim’s point of view, the three capital di- 
visions being: injuries to the body, injuries to reputation and injuries to 
property. This principle is announced in Hilliard and finely exhibited in Addi- 
son. But in treating Negligence it is found more useful to regard and classify 
with references to the sources —those usual groups of things and forces in 
practical affairs — from which the injury proceeds. 

Substantially this line of treatment is observed by the author. Commencing 
with Land, after a chapter on general principles, he discusses Nuisances, Ease- 
ments, Servitudes, Highways, Party-Walls with other implantations by which a 
wayfarer may be injured or a neighbor annoyed. 

In the second part, Surface Water, Riparian Rights Admiralty Jurisdiction, 
Obstruction of Flowing Water, Fisheries, Wharves and several subordinate 
topics are discussed respecting Rights and Duties incident thereto. 

The principal chapters in the third part relate to Negligence in the care of 
dogs, domestic animals, animals inflicted with contagious diseases and in 
the management of fire. 

The author’s investigations are readily perceived to have been minute and 
comprehensive. The facts and reasoning in a multitude of important cases are 
suitably epitomized and made part of the text. Indeed in thus adopting the 
tones of others, he appears somewhat too impersonal. One half wishes the 
author’s own views and voice were more frequently heard. 

The citations are up to date, and as there are more than nine thonsand of 
them none of the usual sources have been neglected. 

Besides the merits enumerated, it is further to be stated as a matter of com- 
mendation that the author served six years (1865-1871) as a member of the Su- 
preme Court of Indiana. 
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